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PREFACE. 



The object of this Work is to state the nature and 
legal effects of possession of land according to the 
present English laM^, and, as a means thereto, it deals 
with the learning of possession both in the Roman 
law and in the former English law. 

So far as relates to the nature of possession and to 
the acquisition and loss of possession, this reference to 
Roman law requires no justification. Notwithstanding 
the differences between the two systems, no writer on 
possession in English law can afford to neglect the 
work of the Roman jurists and of their modern com- 
mentators. . Among such commentators two are pre- 
eminent, Savigny and Ihering. Savigny's treatise 
remains unrivalled as a systematic exposition of the 
Roman law of possession, but on various points — 
notably in regard to the animus domini — Ihering has 
vigorously attacked it ; and his views, founded as they 
are on considerations of the practical working of the 
law, are well worthy of attention. I have accordingly 
made frequent reference to both these authorities. 

In treating of possession it is necessary to distinguish 
between the mere fact of possession and such posses- 
sion as the law recognizes for civil purposes ; and to 
avoid any chance of confusion, I have endeavoured 
always to describe the possession under consideration 
as either actual or civil possession. Actual possession 
is a matter which the lawyer may attempt to define, 
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IV PREFACE. 

but upon which it is not for him to decide. In the 
language of English law, it is a question for the jury. 
But civil possession does lie within his province. 
However the fact of possession may be determined, 
the law has still to say to whom the legal advantages 
of possession are to be ascribed, and in doing this it 
may sever the civil from the actual possession. Such 
severance takes place more readily in the English law, 
where the civil possession may depend on title, than in 
the Roman law, where the question of title is excluded. 
In regard to possessory procedure — the remedies 
which are given for the protection of possession — I 
have attempted a comparison between the Roman and 
the English law, and I have also attempted to show 
the connection between the present action for the 
recovery of possession of land and the old real actions. 
The inquiry has led me somewhat far from the domain 
of practical law, but I hope the result will be found 
useful. The Roman laAv, with its marked distinction 
between ownership and possession, and its limited 
range of possessory remedies, forms a UKseful contrast 
to English law. In English law, possession, in the 
form of seisin, is the foundation of a right of posses- 
sion which is equivalent to ownership as against 
strangers, and for the assertion of this right an 
extensive system of possessory remedies was devised. 
It was an incident of the system that the jDossessor 
might be protected against the true owner, and, since 
ejectment also was possessory, the same result was 
possible after ejectment had come to be substituted in 
practice for the possessory real actions. It was not 
till 1833 that the owner's right of entry was fully 
recognized. 
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Till recently it would have been sufficient to base 
the right of possession on seisin alone, and it would 
have been safe to say that, while mere possession was 
protected in trespass, it was not the foundation of a 
right of possession in virtue of which a plaintiff could 
recover in ejectment. But the decision of the Court 
of Exchequer, in Davison v. Gent, renders it necessary 
to discover some ground upon which mere possession 
can be regarded as giving a title in ejectment, and I 
have ventured to make the siiggestion that the change 
effected by the Real Property Limitation Act, 1833, 
in the nature of adverse possession under the statute, 
has produced a corresponding change in the nature of 
the possession which is the foundation of the right of 
possession. In other words, any possession in favour 
of which the statute is running is the foundation of a 
right of possession such as that which arose upon an 
adverse possession, or a disseisin, under the old law. 
This is in accordance with the present tendency of the 
law, which is to pay regard to dispossession rather 
than technical disseisin, and it secures for possession 
the necessary measure of protection without interfering 
with the principles of the action of ejectment. 

With regard to the acquisition of ownership by 
possession, it is unnecessary to refer to the Roman 
law further than to show that the rules of usucapion 
and prescription are quite inapplicable to English law ; 
but it is instructive to ascertain how title was acquired 
under the old Statutes of Limitations. Such an 
inquiry forms a useful introduction to the considera- 
tion of the Real Property Limitation Acts, and I have 
devoted a chapter to it. I have also in this connection 
given a full account of the great case of Cholmondeley 
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V. Clinton. The Real Property Limitation Act, 1833, 
rendered that case unnecessary as an authority on the 
point immediately decided, but the arguments and the 
judgments may still be studied with profit. 

The Real Property Limitation Acts I have discussed 
in a chapter of some length. My object has been, 
"without entering into any great detail, to state in a 
compact and convenient form the principles which 
govern the operation of the Acts. 

The text of the book shows the obligation I am 
under to Sir Frederick Pollock and Mr. Justice 
Wright's work on Possession in the Common Law, 
and to Professor Maitland's articles on Seisin in the 
" Law Quarterly Review." 

I am indebted to Mr. W. M. Fawcett, of Lincoln's 
Inn, for much valuable advice in the course of the 
preparation of the Work, and for his kindness in 
reading the proofs as the Book was passing through 
the press. I have had the advantage of his wider 
experience, and the text has been greatly improved in 
consequence of his suggestions. I am glad to take 
this opportunity of acknowledging my obligation 
to him. 

The substance of Chapter VII., on the Statutes of 
Forcible Entry, has appeared in three articles con- 
tributed to the "Solicitors' Journal" in October, 1893. 
I am obliged to the proprietor for his courtesy in 
permitting me to use it here. 



JOHN M. LIGHTWOOD. 



Lincoln's Lstn, 

September, 1894. 
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POSSESSION OF LAND. 



CHAPTEE I. 

CIVIL POSSESSION. 



The law of property is based upon tlie two conceptions of The right 
ownership and possession. OwnersHp is a right, or, more sion°^'*'^^' 
strictly, a collection of rights, and it carries with it the 
right to possess {jus possidendi), a right which can be 
enforced by the owner, or by a person deriving title under 
him, against all the world. This refers to absolute owner- 
ship, the dominium of Roman law, and, so far as land is 
concerned, to a lawful seisin in fee in English law. In 
English law there may also be a tortious seisin in fee 
which carries vrith it, as against strangers, all the rights 
of ownership, including the right to possess, though not as 
against the true owner. Possession is a matter of greater 
difficulty, and it has sometimes been doubted whether it is 
a fact or a right. Primarily possession is a fact, but mere 
possession frequently secures for the possessor a certain 
measure of legal protection, and hence it becomes the 
source of a right known as the right of possession {jus 
possessionis) . The exact nature of this right depends on 
the remedies granted for violations of it, and can only be 
stated after examination of those remedies. It is sufficient 
at present to say that in the Eoman law, and in the 
English law down to 1833, it might exist against the 
true owner, and hence the contrast between the right of 
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possession and the right of property. Since 1833 it has 
only been possible for it to exist against strangers. More- 
over, possession, in addition to attracting legal protection, 
and so becoming the source of the right of possession, may 
under suitable circumstances have the further consequence 
that, in course of time, the right of the true owner is 
extinguished and the right of possession is transformed 
into ownership. 
Actual But the fact of possession does not always determine 

possession, the legal incidents of possession. Possession which is 
recognised by the law, whether for the above or any other 
purposes, is known as civil possession, and although 
ordinarily the actual and the civil possession coincide, yet 
the civil possession, and with it the advantages of posses- 
sion, may be ascribed to a person who has no actual 
possession. This happens in two classes of cases. The 
actual possession may be held by another on behalf of the 
civil possessor— by his servant or tenant, for example — and 
here the civil possession is stUl based on actual possession. 
Or there may be no connection at all between the civil and 
the actual possession, as where the actual possession is 
vacant, or is in dispute, or even where it is held adversely 
by another. Thus a civil possession, founded in the first 
instance on actual possession, may continue after the actual 
possession has come to an end, whether by mere loss of 
control over the thing or by the intrusion of a stranger. 
And so, too, before any actual possession has been acquired, 
civil possession may be recognised as existing ; where, for 
example, the actual possession being in dispute between 
two persons, the civil possession is ascribed 'to the one who 
has the better title; or where, upon the death of the 
possessor, the civil possession is ascribed immediately to 
his heir. These general remarks hold good in different 
degrees both of the Roman and the English law. 



CIVIL POSSESSION. o 

In the Eoman law this distinction between actual Possession 
possession and possession in the technical sense — we might Eoman 
say, between possession in fact and possession in law, but ^^' 
that the latter expression conveys the idea of a possession 
separated from possession in fact, a possession, that is, • 
merely in law — was well established. " Possessio" says 
Papinian (D. 41, 2, de poss. ; 49 Pap. 1), " non tantum 
corporis sed et juris est." And the two ideas were ordi- 
narily denoted by the expressions " t)i possessions esse" and 
"possessio." " Aliud est eiiini possidere, longe aliud in 
possessione esse." (Jto?.; lOUlp. 1.) Frequently, also, the 
jurists have recourse to the adjectives civilis and naturalis, 
though in the use of them they are not quite consistent. 
In general, possessio naturalis corresponds to in possessione 
esse.- What a slave holds, says Javolenus, as a part of 
his peculium, is to be regarded as possessed by his owner, 
because " serrits civiliter quidem piossidere non posset, sed 
naturaliter tenet." {Ibid. ; 24 Jav.) A slave, that is, could 
not possess so as to gain for himself the civil advantages 
of possession, though he might be the actual possessor. 
According to this distinction possessio civilis must be taken 
to denote the possession which can claim the protection of 
the interdicts ; and when in union with it there exist also 
the attributes of good faith {bona fides) and lawful title 
(^Justus titulus), we have the possession which could ripen 
into ownership by usucapion. Sometimes, however, 
possessio civilis seems to have denoted possession of the 
latter kind only, and then, in contrast to it, p)ossessio 
naturalis was used of interdict possession. (D. 43, 16, de 
vi ; 1 TJlp. 9 ; and see the matter discussed by Savigny, 
Possession, Sir Erskine Perry's Translation, 38.) But 
this is merely a question of nomenclature. The important 
point is, that the possession recognized by the law {pos- 
sessio civilis OT possessio simply), to which were ascribed the 

b2 
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advantages either of protection and usucapion, or of pro- 
tection alone, was distinguished from actual possession 
{possessio nat lira/is, in possessione esse). It is sometimes 
conyenient to denote this actual possession by the term 
" detention " in the case of goods, " occupation " in the 
case of land. 
Separation The separation of the civil from the actual possession 
and actual Occurred chiefly where the actual possession was held on 
possession, j^gj^g^^f ^f ^^ person claiming as owner by one either deriving 
title under him, or acting as his agent ; for, in general, the 
Eoman law allowed civil possession only to the person 
who claimed to be the owner. The tenant of land, the bailee 
of goods, were in possessione merely, and could not make 
use of the interdicts. (D. 41, 2, de poss. ; 19 Marc, pr ; 
43, 16, de •«•; 1 Ulp. 10; 43, 17, uti poss.; 3 Ulp.- 8.) 
"Where the claimant was in possession neither by himself 
nor by a person representing him, he could not, as a rule, 
be credited with the civil possession. Thus, there was no 
doctrine that in cases of disputed possession the possession 
followed the title ; or that, upon the death of the possessor, 
the civil possession devolved upon his heir. In the case, 
however, of the entry of a stranger during the absence of 
the possessor, although he gained actual possession, the 
former possessor retained the civil possession until he had 
notice of the intrusion, and failed to effect a re-entry. 
Possession In English law civil possession takes two forms, seisin 
law.°^'^ and possession, and the legal advantages of possession are 
divided between the two. As to the protection of posses- 
sion — that is, the granting of possessory remedies — it is 
necessary to distinguish according as the object of the 
remedy is to maintain or recover possession. The action 
of trespass, which is ordinarily for the maintenance of 
possession, is founded upon possession merely. The old 
possessory actions, which were for the recovery of posses- 
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sion, were founded upon seisin. The modern action of 
ejectment, too, is in strictness founded upon seisin, and the 
plaintiff must prove his title to the freehold or to an interest 
under the freeholder. But there is authority for saying 
that it lies in favour of a mere possessor who has been 
forcibly dispossessed. As to the acquisition of ownership 
by lapse of time, this effect was formerly ascribed only to 
seisin. To make the Statute of Limitations run, there 
must have been a possession adverse to the title of the 
true owner, and, practically, this meant that the owner 
was disseised, and that a fresh seisin had been acquired 
by the possessor. Now, however, the law is different. 
Adverse possession in this sense is not required. Definite 
rules have been established for fixing in most cases the 
date when the owner's right of entry is to be deemed to 
have accrued, and when, therefore, the statute begins to 
run ; and although a person in whose favour the statute is 
running is frequently seised, he may acquire the owner- 
ship on mere possession unaccompanied by seisin. This 
happens, for instance, in the case of a tenant at will who 
has occupied for more than a year without renewal of his 
tenancy, or a tenant for years who holds over after the 
expiration of his term. 

The separation between civil and actual possession, and Seisin in 
.the circumstances under which this may take place, are inlaw, 
illustrated by the doctrines and nomenclature of seisin. 
Like the possessio of the Eoman law, seisin is ascribed only 
to a person who possesses as owner (cf. Darics v. Lowndes, 
1838, 5 Bing. N. 0. p. 173)— in the language of English 
law, as freeholder — and it is ascribed to him, whether he is 
himself in possession, or whether a tenant is in possession 
on his behalf. In either case the seisin is based upon 
actual possession, and it is a seisin in deed as opposed to 
the seisin in law presently to be mentioned. " Seised," 
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says Lord Coke (Oo. Litt. 243 a), is where a man is 
" actually seised, either by entry, or by the possession of his 
lessee for years or the like." But seisin by no means 
requires the existence of an actual exclusive possession as 
its basis. Entry upon land by a person entitled to the 
freehold immediately vests in him the seisin — that is, the 
actual seisin, the seisin in deed — although a stranger is in 
possession whom he has not succeeded in excluding. 
(Litt. s. 417.) And formerly an actual entry, an entry 
in deed, was not essential. If a man dared not enter for 
fear of injury, it was sufficient for him to go as near the 
land as was feasible and make his claim. This was an 
entry in law, and effectually vested the seisin in him. 
(Litt. s. 419 ; Oo. Litt. 253 b.) And when seisin has 
once been acquired, the law favours alike its continuance 
in the person seised, and its devolution upon his heir. He 
may be deprived of it by disseisin, but disseisin is a fact 
which is not readily presumed ; and upon his death, if he 
is then seised and no stranger enters, the law ascribes seisin 
at once to the heir. Where the possession is vacant, this 
is termed a seisin in law (Litt. s. 448) ; where, however, a 
tenant is in possession it is a seisin in deed. (Co. Litt. 
15 a, 243 a ; GoocUitJe v. Newman, 1774, 3 Wils. 616 ; 
Busliby V. Dixon, 1824, 3 B. & C. 298 ; TuthiU v. Rogers, 
1844, 1 Jo. & Lat. p. 76 ; LyeU v. Kennedy, 1889, 14 App. 
Gas. p. 456.) In the same way in the case of a devise, seisin 
in law is ascribed to the devisee before entry. (Co. Litt. 
Ilia.) Where the person dying seised had a particular 
estate, seisin in law is ascribed to the remainderman. 
But in the case of alienation no seisin vested in the alienee 
by the mere grant or feoffment. The transfer had to be 
completed by livery of seisin, and the transferee became 
thereupon seised in deed. If upon a feoffment without 
livery the feoffee entered, he took no freehold estate, but 
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became tenant at will to the feoffor. (Litt. s. 70 ; Boe v. 
Cleveland, 1829, 9 B. & C. p. 871.) In the case of a convey- 
ance by fine, indeed. Lord Coke considered that the 
conusee got at once a freehold — that is, a seisin — in law. 
(Co. Litt. 266 b.) But the opinion is based on the notion 
that a fine operated as a feoffment of record, a view of the 
nature of a fine which was disputed by Willes, L.C.J., in 
Smith V. Packhurst (1741, 3 Atk. p. 141 ; see argument in 
WiUiam v. Thomas, 1810, 12 East, p. 147) . By 8 & 9 Yict. 
c. 106, s. 2, formal livery of seisin was rendered unnecessary, 
and now a grant of a freehold interest by deed, followed by 
entry, effectually vests the seisin in the grantee. 

When we come to possession, by which is to be understood Possession 
the possession which is protected in trespass, we still find trespass, 
the civil possession upon occasion separated from the actual 
possession, but there is a greater tendency to make the two 
coincide. Except where possession is held by a servant, 
the civil possession is ascribed to the actual possessor ; and 
it is not capable of devolution on death or of assignment 
i7iter vivos. The heir cannot maintain trespass till entry 
(Com. Dig. tit. " Trespass," B. 3), though then, under the 
doctrine of trespass by relation, he can recover damages 
for trespass previously committed ; and, similarly, as to an 
executor. And although for some purposes a cestui que 
use under the Statute of Uses is held to be in actual 
possession {Eeelis v. Blain, 1864, 18 C. B. N. S. 90; 
SadfielcVs Case, 1873, L. E. 8 C. P. 306), yet this is not 
a possession in respect of which, without actual entry, he 
can maintain trespass. {Geary v. Bearcroft, 1667, Carter, 
67.) So, again, although in Walker v. Reeves (1782, 2 
Doug. 461 n.) Lord Mansfield said that by the assign- 
ment of a term, the title and possessory right passed, and 
the assignee became possessed in law, yet it is clear that, 
before he has entered, he cannot maintain trespass. (Of, 
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Cook V. Harris, 1699, 1 Ld. Eaym. 367.) On the other 
hand, where there is a dispute as to possession, and neither 
party can be said as against the other to have actual posses- 
sion, the law ascribes the civil possession to the one who 
has the better title. And further, when civil possession 
has once been obtained, it appears that the law, as a 
general rule, regards it as continuing, whether or no there 
is actual possession, until it is definitely put an end to, as 
by abandonment or dispossession. 
Construe- It has just been mentioned that the assignee of a term, 
Bession of although he is said to be possessed in law, has no posses- 
goods. g^Qjj -jj pespeot of which he can maintain trespass. With 
respect to goods the law is less exact, and the property in 
the goods, provided it is accompanied by an immediate 
right to possession {Ward v. Macauley, 1791, 4 T. E. 489), 
is said to draw after it the possession. The owner has a 
constructive possession in virtue of which he can sue in 
trespass. {Smith v. Miller, 1786, 1 T. E. at p. 480 ; cf. 
Blackburn on Sale, 2nd ed. 333.) But "possession in 
law," or " constructive possession " of this kind has no 
part in the theory of possession proper. It is simply a 
means of conferring on the person entitled the right to sue 
as though he were actually in possession. In other words, 
it gives him the benefit of possessory remedies. (Pollock 
& Wright on Possession, 25, 27, 145.) 



CHAPTEE II. 

THE NATURE OF CIVIL POSSESSION. 

Possession, it is ordinarily said, consists of two elements, The ele- 
an element of physical control and an element of intention ; possession. 
and both, must be present at the commencement of posses- 
sion. " Api&cimur possessionem corpore et animo, neque per 
se animo autp>er se corporeP (D. 41, 2, de poss.; 3 Paul. 1.) 
These two elements constitute the state of actual posses- 
sion. (Cf. L. Q. E. Yol. VI. 261.) Mere casual control is 
not sufficient. There must be physical control, and also an 
intention to possess. A vagrant who spends the night in 
an empty house is not in possession of the house, nor is a 
customer who takes up a ring in a jeweller's shop for the 
purpose of examining it in possession of the ring. But 
Savigny makes a special use of the element of intention, 
and he distinguishes civil from natural jDOSsession by 
saying that for civil possession there must be an animus 
domini, an intention to possess as owner. Ihering, on the 
other hand, affirms that the nature of the intention is not 
material, and that civil possession depends on the character 
ia which the possession is held. Actual possession, he says, 
is always taken to be civil possession, unless there is a 
causa possessionis such as to exclude civil possession. 

This latter theory appears to adapt itself more readily 
than Savigny's to the facts of the Eoman law, and it is 
approximately correct in regard to English law. Seisin is 
in general credited to the actual possessor, unless it appears 
that he holds in some character which is incompatible with 
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seisin. He cannot be seised, for instance, if lie is tenant 
for years. Possession for trespass is credited to the actual 
possessor, unless he holds in the character of servant. 
Seisin, however, is not merely civil possession ; it impHes 
a title as owner, de facto at least if not de jure, and if it 
appears that the seisin in fee — that is the legal estate — ^has 
been in a third person, from whom it has not been got in 
by conveyance or otherwise, the possessor is not seised 
unless he can establish a disseisin, and for this purpose he 
must show an intention, express or implied, to hold 
adversely to the former freeholder. Practically this is 
Savigny's animus domini. But for the purpose of a 
general statement of the nature of possession, it is con- 
venient, and perhaps sufficiently accurate, to say that 
actual possession is deemed to confer civil possession — 
whether possessio, seisin, or trespass-possession — unless the 
possessor holds in a character which disqualifies him. 
Eemembering then that actual possession depends on the 
two elements of physical control and intention, there are 
three points to be considered — physical control, intention, 
and the character in which the possession is held. 

1. The Element of Physical Control. 

Control by The physical element in possession consists in the exercise 
owner- oi control by the possessor to the exclusion of other persons, 
ship. There are thus two sides to it, a positive and a negative 

side. This is recognised by Savigny, who defines the 
physical element as " the physical power of dealing vrith 
the subject immediately, and of excluding any foreign 
agency over it " (Poss. 147) ; but the definition is in each 
part open to criticism. An immediate power of dealing 
with the thing is a necessary but not a sufficient test of 
possession. A man who sees a jewel lying on the ground 
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Las the immediate power of dealing with it ; but till he 
has exercised that power there is no possession. Every 
passer-by has the power of using a piece of vacant land, 
but it is only he who enters and does use it who gains 
possession. The power of dealing with the thing only 
confers possession when such power has been exercised, or 
in some way made manifest, and inasmuch as the person 
exercising such power is ordinarily the owner, we have the 
practical rule that possession is shown by the exercise of 
acts of ownership. This is recognised in the Code, where 
the expression "omnia iit dominum gessisse" is used to ex- 
plain the meaning of in. jMSsessione (C. 7, 32, de poss. 2 ; 
of. Pollock & Wright on Poss. 30) ; and it is at the root 
of Ihering's explanation of possession as the realization of 
ownership. (" T/iafsdchlicIiIicit des Eigenthtims" Grund des 
Besitzes-Schutzes, 2nd ed. 179, 193.) 

Moreover, as to the latter part of Savigny's definition, it Power of 
has been objected that the requirement of a power to 
exclude foreign agency goes too far. It is sufficient if no 
foreign interference has in fact taken place. " It is 
not necessary," says Windsoheid (Pand. Eechts. 2nd ed. 
sect. 153, n. (3)), "that the possessor should be more 
powerful than any stranger who may desire to appropriate 
the thing for himself, but that at the present moment no 
foreign power should exclude his own." Mr. Justice 
flolmes attempts to supply the necessary qualification by 
saying that the power of exclusion must be manifested. 
" "We must bear in mind that the law deals only, or 
mainly, with manifested facts ; and hence, when we speak 
of a power to exclude others, we mean no more than a 
power which so appears in its manifestation." (Common 
Law, p. 234.) And he instances the case of a powerful 
rufiian being within equal reach and sight when a child 
picks up a pocket book. " If he does nothing, the child 
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has manifested the needful power as well as if it had been 
backed by a hundred policemen." But it may be doubted 
whether the child has manifested any power of exclusion 
at all. He acquires control of the pocket book before the 
ruiSan interferes, and it seems better to rely upon this 
actual absence of interference, than to mention a power of 
exclusion which inevitably suggests power to exclude in 
the future. 

The physical element in possession may be said then 
to consist, positively, in the exercise of control by the 
possessor, and, negatively, in the exclusion of others. 
Control is shown by acts of ownership, and in ascertaining 
whether in any given instance possession of land can be 
proved, we must inquire (1) whether the alleged possessor 
is exercising suitable acts of ownership ; (2) whether other 
persons are excluded. We are speaking now of the mere 
fact of possession, apart from any question of the con- 
tinuance or transfer of a possession once established. 

(i.) Acts of Ownership. 
Acts must Acts of ownership are such acts as would ordinarily be 

te suitable 

to the done by an owner m possession, and they vary according 
to the nature of the land. "By possession is meant 
possession of that character of which the thing is capable." 
(Per Lord Fitzgerald, in Lord Advocate v. Young, 1887, 
12 App. Cas. p. 656 ; Pollock & Wright on Poss. 31.) 
Hence, acts of slight importance, such as the gathering of 
sea-weed, the taking of shell-fish, and the planting of 
stakes for fishing-nets, are often conclusive in claims 
founded on the alleged possession of foreshore. This 
seems to be the case, however, only in favour of persons 
who, by reason of ownership of the adjacent land, may 
probably be entitled to possession. It is a question of the 
boundaries of the manor abutting upon the sea-shore. 
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Persons having no sucli probable title could, it is con- 
ceived, only gain possession by substantial acts of owner- 
ship, such as the erection of buildings or the reclamation 
of the shore. 

Acts of ownership done on one part of a defined area are Area of 
evidence of possession of the whole, provided the locality P°^^®^^'°'^' 
is such that it is a reasonable inference that the owner of 
the one part is the owner of the whole. " Ownership," 
said Parke, B., in Jones v. Williams (1837, 2 M. & W. 
p. 331), "may be proved by proof of possession, and that 
can be shown only by acts of enjoyment of the land itself ; 
but it is impossible in the nature of things to confine the 
evidence to the very precise spot on which the alleged 
trespass may have been committed ; evidence may be given 
of acts done on other parts, provided there is such a com- 
mon character of locality between those parts and the spot 
in question as would raise a reasonable inference in the 
minds of the jury that the place in dispute belonged to 
the plaintiff if the other parts did." In Lord Advocate v. 
Lord Slant y re (1879, 4 App. Gas. p. 791), Lord Blackburn 
referred to Baron Parke's statement of the law with ap- 
proval, and observed : — " All that tends to prove possession 
as owners of parts of the tract tends to prove ownership of 
the whole tract ; provided there is such a common character 
of locality as would raise a reasonable inference that if 
[the claimants] possessed one part as owners they possessed 
the whole." (Of. Wild v. Holt, 1842, 9 M. & W. 672 ; 
Bristow V. Cormican, 1878, 3 App. Oas. p. 670 ; Clark v. 
EliMnstone, 1880, 6 App. Gas. p. 170.) 

The inference will easily be made when the acts are Asoertain- 
done within an inclosed area. "In ordinary cases to area. 
prove his title to a close, the claimant may give in evi- 
dence acts of ownership in any part of the same inclosure ; 
for the ownership of one part causes a reasonable inference 
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that the other belongs to the same person." (Per Parke, P., 

in Jones v. Williams, supra ; of. Tyrwhit v. Wynn, 1819, 
2 B. & Aid. 654.) 

And so where the acts of ownership themselves map 
out an area. In this manner an irregularly shaped 
piece of foreshore was held by the House of Lords 
to be parcel of a manor in Attorney-General v. Emerson 
( (1891) App. Oas. 649, but the facts on this head are not 
reported). But the land may be merely defined physically, 
as where it is woodland, the acts being done in some part 
of the wood {Stanley v. Wliitc, 1811, 14 East, 332) ; and 
the possession of inclosed land has been held to carry with 
it possession of an adjoining uninclosed wood. {Penii r. 
Preston, referred to in Bigelow's Leading Cases on Torts, 
356.) Where land is held under a documentary title, a 
different principle comes in, and, if the title is good, the 
possession may be co-extensive with it. Hence possession 
of part of the mines comprised in a lease gives possession 
of the whole. {Taylor v. Parry, 1840, 1 Man. & Gr. 604.) 

(ii.) Exclusion of Others. 
Possession Not only must the alleged possessor exercise acts of 
exclusive, ownership over the land, but other persons must be ex- 
cluded. Phires eandem rem in solidum possidcre non possunt 
(D. 41, 2, de poss.; 3 Paul. 5; cf. Sav. Poss. 112). In 
English law, however, the rule only requires that there 
should be no other person exercising acts of ownership or 
claiming possession adversely to the possessor. Two per- 
sons may jointly exercise acts of ownership, and they may 
thus gain a possession which vests in them an estate as 
joint tenants ( Ward v. Ward, 1871, L. P. 6 Oh. 789 ; ef . 
Litt. s. 311) ; but in such a case there is reaUy only one 
possession, and the possessors enjoy together the rights 
which flow from it. It is different where there are two 
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persons on land, each claiming possession independently 
of the other, and then neither can acquire actual possession 
without excluding the other (of. Holmes, Common Law, 
235, referring to McGahnj y. Moore ; Barnstable v. Thacker, 
Big. L. 0. in Torts, 353). 

The question whether foreign interference is to be deemed ^a<=*' °* 

exclusion 

to be in fact excluded is somewhat more difficult in the 
case of land than of goods. In the case of goods, as 
a rule both the original act of appropriation and the 
existing custody are such as obviously to exclude others, 
but with land it is diflferent. The possessor may be absent 
from the land, and other persons may be upon it. The 
practical rule appears to be that the area of the alleged 
possession must be marked out, and that there must be an 
habitual observance of its limits by the world at large. 
(Of. Pollock & Wright on Poss. 13.) Ordinarily, as just 
stated, the area of possession is marked out by means 
of fences or other actual barriers which are themselves 
likely to keep away intruders. Inclosure is the strongest 
possible evidence of adverse possession. [Seddon v. Smith, 
1877, 36 L. T. 168.) "If," said BramweU, L.J., in 
Coverdale v. Charlton (1878, 4 Q. B. D. at p. 118), "there 
were an inclosed field, and a man had turned his cattle 
into it, and had locked the gate, he might well claim to 
have a de facto possession of the whole field ; but if there 
were an uninclosed common of a mile in length, and he 
turned one horse on one end of the common, he could not 
be said to have a de facto possession of the whole length of 
the common." But such methods of exclusion are not 
necessary (Seddon v. Smith, supra), and there may well be 
possession of an uninclosed tract of land, provided its area 
can be defined, and its limits have been in fact respected. 
On the other hand occupation, even of an inclosed space, 
is not sufficient to give exclusive possession, if the ocoupa- 
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tion is merely temporary and occurs in the absence of other 
persons who are accustomed to use the premises. In Revett 
V. Brown (1828, 5 Bing. 7), the key of a chapel, in which 
diiferent persons were accustomed to officiate, was de- 
livered to the plaintiff that he might preach there. After- 
wards he locked the chapel and refused to give up the key. 
The chapel was broken open by the order of the defendant. 
It was held that the plaintiff had not obtained a possession 
entitling him to sue in trespass. " If," said Park, J., " the 
plaintiff had enjoyed the constant and exclusive use of 
the chapel, the case might have been difierent ; but the 
key was delivered . . . with permission to allow the plaintiff 
to preach, and many others preached there also. This was 
not sufficient evidence of possession to go to the jury." 
■Weigtt The principle that the exclusion of other persons must 

owner- be habitual, and not casual merely, is of importance with 
snip. reference to the weight to be attached to acts of ownership. 

These have a double effect. They not only show the actual 
control of the person doing them ; they also tend to secure 
the exclusion of others, whether strangers or persons who, 
from the contiguity of their property, might be supposed 
to have adverse claims. But with regard to the latter 
class it cannot be said that they are definitely excluded by 
the mere exercise of acts of ownership of which they have 
no knowledge, unless, indeed, these involve the exclusive 
occupation of the ground in dispute. Hence, while as 
against mere strangers acts of ownership easily esta- 
blish possession, as agaiust persons interested to dispute 
them they are of less weight when done in their absence. 
{Jones V. Williams, 1837, 2 M. & W. p. 332.) " The weight 
of each act as evidence depends on the circumstances ; one 
very important circumstance as to the weight being whether 
the act was such and so done that those who would be 
interested in disputing the ownership would be aware of 
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it." (Per Lord Blackburn, in Lord Advocate v. Blantijre, 
1879, 4 App. Gas. p. 791.) 

It follows from the principle in question that an occupa- Cases of 
tion, or the exercise of acts of ownership, either of which exclusive 
by itself might be sufficient to establish possession, fails of P°^^^'*^^ "• 
this effect if it occurs in pursuance of a right which does 
not involve exclusive possession. The possession is in some 
other person who is actually present, or who will probably 
from time to time enter. In Deaii^. Hogg (1834, 10 Bing. 
345), the hirer of a steamboat was held to have no posses- 
sion to justify the removal of an intruder, so long as the 
owner's captain and crew remained on the boat for the 
purpose of navigating it. (Of. Holmes v. Bagge, 1853, 
1 E. & B. 782.) And under various circumstances a 
man may be entitled to the occupation of a room 
or other place, while at the same time there is no such 
complete exclusion of the owner as to confer on him the 
exclusive possession. This is the case with regard to a 
guest at an inn (per Maule, J., in Lane v. Dixon, 1847, 3 
C. B. p. 784), although he has a separate room ; a passenger 
in a ship who has a separate cabin [Smith v. >S'^. Michael, 
Cambridge, 1860, 3 E. & E. 383) ; and a pew-owner in a 
church, the possession of the church being in the parson 
{Stocks V. Booth, 1786, 1 T. E. 428 ; cf. Allan v. Liverpool, 
1874, L. E. 9 Q. B. 180). And although the pasturing of 
cattle is an act of ownership from which possession may be 
inferred {Lord Advocate v. Blantyre, 1879, 4 App. Oas. p. 
798), the inference is rebutted if it is shown to be done in 
exercise of a right of cattlegate, not requiring exclusive 
possession. {Rigg v. Earl of Lonsdale, 1857, 1 H. & N. 923.) 

The principle that possession must be exclusive is Lodgers, 
illustrated by the case of lodgers. (Cf. Clerk & Lindsell 
on Torts, 264.) "Where the contract is merely for board 
and lodging, the lodger becomes an inmate of the house. 
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witJi no right to the exclusive occupation of any part of 
it. ( TFrigM v. Stavert, 1860, 29 L. J. Q. B. 161.) If the 
contract is for the hire of particular apartments, it is 
necessary to inquire whether the duty of attending to 
them devolves on the occupier of the house. If so, his 
presence, or the presence of his servants for this purpose, 
prevents the occupation of the lodger from being exclu- 
sive. The question was considered and thus decided in 
Smith V. St. Michael, Cambridge (1860, 3 B. & E. 383), a 
rating case ; and in the similar case of Allan v. Liverpool 
(1874, L. E. 9 Q. B. p. 191), Blackburn, J., after observing 
that occupation for rating purposes must be exclusive in 
the same sense as possession for trespass, said : " A 
lodger in a house, although he has the exclusive use of 
rooms in the house, in the sense that nobody else is to be 
there, and though his goods are stowed there, yet he is 
not in exclusive occupation in that sense, because the 
landlord is there for the purpose of being able, as land- 
lords commonly do in the case of lodgings, to have his 
own servants to look after the house and the furniture, 
and has retained to himself tlie occupation, though he has 
agreed to give the exclusive enjoyment of the occupation 
to the lodger. Such a lodger could not bring ejectment 
or trespass qiiare clausiim fregit, the maintenance of the 
action depending on the possession." (Of. Cory v. Bristoiv, 
1877, 2 App. Oas. p. 276.) Where, however, the lodger 
hires separate apartments and takes care of them himself, 
it appears that he has the exclusive possession. {Lane v. 
Dixon, 1847, 3 C. B. 776.) 
Licensees. Similar considerations apply in distinguishing between 
a lease and a licence. For an instrument to operate as a 
lease it must confer a right to the exclusive possession of 
the premises. In Taylor v. Caldwell (1863, 3 B. & S. 
p. 832) the proprietors of pleasure gardens purported to 
let them for a series of concerts to be given on specified 
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days, themselves, however, providing bands and entertain- 
ments. It was held that they did not intend to part with 
the exclusive possession, and there was therefore no lease. 
A similar result followed in Hancock v. Austin (1863, 14 
C. B. N. S. 634), where the owner of a factory let standing 
room for lace machiaes. The owner was to provide steam 
power, and he reserved to himself the right of entry for 
the purpose of attending to his machinery. Persons who 
occupy under such agreements occupy as licensees, and not 
as tenants. The distinction is sometimes used to assist the 
decision of rating cases. An agreement giving exclusive 
possession operates as a lease, and occupation under it 
niakes the lessee liable to be rated {Taylor v. Overseers of 
Pendleton, 1887, 19 Q. B. D. 288). But an agreement 
under which the owner retains the control of the premises is 
only a licence, and he retains also the liability for rates. {L. 
8{ N. W. Ry. Co. v. Buckmaster, 1879, L. E. 10 Q. B. 70.) 
On the other hand an owner, who reserves merely the Cases 

1 • in • °* exolu- 

right to enter and inspect, does not thereby retain posses- sive pos- 
sion, if the purpose for which he has given the use of the ^^ 
land does practically require exclusive occupation. In 
Roads V. Trumpington (1870, L. R. 6 Q,. B. 56), it was 
agreed between A. and B. that A. should enter on B.'s 
land, and there dig for coprolites in a specified manner. 
There were no express words giving a right to the exclusive 
occupation of the land ; but the excavations and works 
contemplated by the agreement required a constant occu- 
pation of the land by A. untiL the coprolites were raised. 
B. reserved to himself the right of going upon the land for 
the purpose of inspecting the works, but he was not required 
by the agreement to do anything upon the land. It was 
held that A. had exclusive occupation and was liable to be 
rated. And though the use of land for a limited purpose 
does not in general confer exclusive possession, it has, 

c2 
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nevertheless, been in some cases held to give possession for 
trespass. The grantee of the herbagium, or vestura terrce, 
for instance, who has an exclusive right to enter upon the 
land for the purpose of taking the growing crop, may, 
after entry, maintain trespass. (Co. Litt. 4 b. ; Croshy v. 
Wadsworth, 1805, 6 East, 602 ; of. Eanxr v. Charlestoorth, 
1825, 4 B. & 0. 574; Dyson v. CoUick, 1822, 5 B. & Aid. 
600.) 
Exclusion But the requirement of absence of interference on the 

need not 

always be part of strangers is not to be pushed to an unreasonable 
a so u e. g-^^jgj^^^ ^jj(j ^j^ some cases, particularly in those relating to 
possession of foreshore, it is recognized that really exclu- 
sive possession is not in practice attainable. " In esti- 
mating," said Lord Watson, in Lord Advocate v. Young 
(1887, 12 App. Cas. 644), "the character and extent of 
[a riparian proprietor's] possession, it must always be kept 
in view that possession of the foreshore, in its natural 
state, can never be, in the strict sense of the term, 
exclusive. The proprietor cannot exclude the public from 
it at any time, and it is practically impossible to prevent 
occasional encroachments on his right, because the cost of 
preventive measures would be altogether disproportionate 
to the value of the right." 

2. The Element of Intention. 

Savigny The second element in possession is the intention of the 

mimtis possessor. The nature of this intention has been the 

domim. subject of great controversy, especially among writers on 

the Roman law, but the difficulty seems to have been 

chiefly caused by the endeavour already noticed, to make 

the intention the test of civil possession. Savigny lent 

his support to the theory that the possessor must have an 

animus domini — an intention to possess as owner ; and this 

does in general mark out the extent of civil possession in 
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the Eoman law. The tendency was to allow such posses- 
sion to those who possessed as owners, but to deny it to 
the tenant of land and the bailee of goods. In certain 
cases, however, possession was allowed to persons who held 
by a title inferior to ownership. To speak only of land, 
the tenant at will {precario fenens) and the tenant under 
a perpetual lease {emphyieuid) were recognized as having 
civil possession, although they had no intention of 
possessing as owners. To maintain the uniformity of his 
system Savigny explained these, and the similar cases as 
to goods, by the doctrine of derivative possession; by 
assuming, that is, that the owner was permitted to 
transfer to the tenant or bailee, not only the actual 
possession of the land or goods, but also the civil posses- 
sion, while himself retaining the animus doniini. It has 
been objected, however, that this is merely a fiction 
designed to conceal the fundamental error of his system. 
Possessio did not depend on an animus domini. 

A theory more in accordance with the facts was Intention 
suggested by Ihering, of whose work, Der Besitzwillc, an eient'tejt 

account has been given by Mr. Bond. (L. Q. E. Yol. VI., °* ''"^. 

o J \ ' possession. 

p. 259.) Ihering saw that in practice the nature of the 
animus possidendi is no test of civil possession. Indeed, 
the element of intention rarely comes in question in con- 
_ troversies touching the possession. An intention to possess 
is a necessary element, but in general the intention suffi- 
ciently appears from the facts relied upon to show physical 
control. When such control is established, the civil pos- 
session does not depend on the nature of the intention, 
but, as stated above, on the character in which the occupier 
claims to possess, on the causa possessionis. Hence Ihering's 
rule that detention is to be taken to be possession — that is, 
civil possession — unless one of the caicsw excluding posses- 
sion is proved. Thus the tenant and bailee are refused 
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the protection of the interdicts, not from any defect in 
their intention to possess, but because the causa possessionis 
is one with which the law refuses to associate civil 
possession. 

This leaves us at liberty to examine into the nature of 
the animus possidendi without being under the necessity of 
defining it in such a manner as to make it the test of civil 
possession. As we have seen, the element of physical 
control has two sides, the actual exercise of control and 
the exclusion of strangers. The required intention may 
in the same way be presented under two aspects — an 
intention to have physical control, and an intention to 
exclude strangers. The former is the animus possidendi of 
Eoman law ; but recent writers have preferred the nega- 
tive aspect, and, notably, Mr. Justice Holmes replaces by 
it the animus domini of Savigny. The intent which the 
law requires, he says, is an intent to exclude others 
(Common Law, p. 220) ; though, he adds, this need not 
extend to the exclusion of the owner, for a bailee, who has 
no such intention, nevertheless has possession. "If a 
bailee intends to exclude strangers to the title, it is enough 
for possession under our law, although he is perfectly 
ready to give the thing up to its owner at any moment." 
{Ibid., p. 221.) 
Intention If this is taken as a test for civil possession in English 
law it goes too far. A servant or bailiff has an intention 
to exclude strangers to the title, but he has no possession 
for trespass. Mr. Justice Holmes {ibid., p. 227) treats this 
case as an exception standing on purely historical grounds. 
Sir Frederick Pollock allows for it by altering the 
definition into an intention to exclude others " on one's 
own account and in one's own name." (Pollock & 
Wright on Poss. p. 17.) For trespass-possession this is 
sufficient, but in dealing generally with forms of civil 



to exclude. 
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possession, it is, perhaps, better to define the intention less 
strictly, and, in the manner suggested above, to look also 
at the character of the possession. The intention is simply 
an intention to possess, and has two sides corresponding to 
the two sides of the physical element in possession. It is 
an intention at once to exercise control and to exclude 
strangers, although sometimes one aspect, and sometimes 
the other is more prominent. 

Intention to possess being thus one of the facts on which Cases 
actual possession, and with it civil possession is founded, it intention 
follows that if from any cause it cannot exist, the civil g^g°°* 
possession is not complete. In the Eoman law this 
circumstance is frequently remarked. An infant can only 
acquire possession when his lack of understanding is 
supplied by the sanction of his guardian (D. 41, 2, deposs. ; 
32 Paul. 2) ; a lunatic can hold a thing, but he cannot 
begin to possess for want of intention {ciffectio tcnendi, ibid. ; 
1 Paul. 3) ; a municipality cannot possess, because its 
members, so it is said, cannot have a common intent. 
{Ibid. ; 1 Paul. 22.) But in the case of the infant, it was 
objected that possession is matter of fact, not of law, and 
Paulus allows that he may possess, if he is of an age to 
understand what he is doing. {Ibid. ; 1 Paul. 3.) 

The natural way to overcome difficulties of this kind is Difficulty 
to allow the acquisition of possession by an agent to enure by doo- 
to the benefit of the principal, but, according to the theory ^"enoy. 
of the Eoman law, not only was a relation of agency or 
other proper relation, such as that of father and son, 
master and slave, necessary for this purpose, but the 
principal must himself also have an intention to possess, 
express or implied. {Ibid. ; 1 Paul. 5 ; 44 Pap. 1.) In 
other words, the physical control and a certain measure of 
intent {intelledus possidendi, ibid. ; 1 Paul. 9) are in the 
agent ; the real animus possidendi is assumed to be in the 
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principal. Ordinarily this is so. A man wlio directs his 
servant or an agent to accept delivery of a thing has the 
intention to possess, and this, together with the subsequent 
actual acquisition by the agent, forms a sufficient basis of 
fact to give rise to civil possession. But it seems better to 
regard the actual possession as depending solely on the 
control and intention of the servant or agent ; and where 
the law refuses him the civil possession, this is ascribed to 
his master or principal on the ground that the servant or 
agent was acting within the scope of his authority. In 
practice the Roman law seems to have adopted this view. 
A slave could acquire possession in connection with his 
pecuimm for an infant or a lunatic (ibid. ; 1 Paul. 5 ; 32 
Paul. 2), and, according to one opinion, a municipality 
could acquire possession either by a free agent or a slave. 
(Ibid. ; 2 Ulp.) In English law there is no difficulty in 
attributing the advantages of possession to the person for 
whom it is in fact held, without reference to any knowledge 
or intention in him. The possession of the tenant gives 
seisin in deed to the unknown heir {Lyellr. Kennedy, 1889, 
14 App. Cas. p. 456), and the possession of the servant 
or bailiff enables his master to maintain trespass. 
Evidence The existence of an intention to possess usually appears 
tion. from the acts of physical control, and the character in 

which they are done. When a friend comes upon my 
land to visit me, the want of iatention to possess is clear 
(D. 41, 2, deposs.; 41 Paul.) ; and so when an auctioneer 
enters for the purpose of selling the land or the fixtures 
upon it. (Davis v. Banks, 1849, 3 Ex. 435.) When a 
man enters under a lease it is equally clear that he does 
intend to possess. Hence, as already observed, the 
existence of the intention seldom comes into question. 
Sometimes, however, the character in which an entry is 
made or an act done is pri/nd facie doubtful, and the doubt 
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must tlien be removed either by express declaration of 
intention, or by substantial acts of ownership from which 
the intention can be inferred. " It is not necessary," said 
Tenterden, C.J., in Butcher v. Butcher (1827, 7 B. & C. 
p. 402), "that the party who makes an entry should declare 
that he enters to take possession. It is sufficient if he 
does any act to show his intention." Thus, where there is 
a tenancy at will, a mere entry by the landlord does not 
amount to a resumption of possession, so as to terminate 
the tenancy. He must do some act signifying his inten- 
tion to have the land again under his control. {Randall v. 
Stevens, 1853, 2 E. & B. 641.) And a person exercising 
acts of ownership over land without title will not gain 
possession as against the owner, unless they are done with 
the intention of infringing the owner's right. [Leigh v. 
Jacli, 1879, 5 Ex. D. per Cockburn, C.J., p. 271.) 

As to movables, the requirement of intention does not As to 
appear to be so strict, and the person in whose house or mecSic^^' 
upon whose land chattels may happen to be is, in the mtention 
absence of any other possessor, readily credited with the dispensed 
possession of them. In such a case he has already the 
intention of excluding others from the house or land, and 
this general intention, it has been said, is sufficient to con- 
stitute cle facto possession. (Pollock & Wright on Pos- 
session, 41.) At any rate, the existing exclusion of 
strangers from the place where the thing is may give 
possession in law of the thing, although the possessor is 
ignorant of its existence. {Reg. v. Roive, 1859, Bell's 
0. C. 93; Elwes v. Brigg Gas Co., 1886, 33 Oh. D. 562; 
of. Holmes, Common Law, 223.) Some of the cases, 
however, which might be expected to illustrate this doctrine, 
depend on the rule that the right to possess draws after it 
a constructive possession, which is sufficient for trespass to 
movables, and hence the actual possession does not come in 
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question. This is so in the ease of wrecks and estrays, 
where the lord of the manor or the Grown have a right to 
possession or a special property in the goods. {Smith v. 
Miller, 1786, 1 T. E. at p. 480 ; Bailiffs of Dunwich v. 
Sterry, 1831, 1 B. & Ad. 831.) And the ownership of 
the foreshore has been held to give the property in sea- 
weed directly it touches the shore. {Brew v. Karen, 1877, 
11 Ir. E. 0. L. 198.) The Eoman law adhered more 
strictly to theory, and required in the case of movables in 
houses or on land a specific intention. (D. 41, 2, de pass. ; 
3 Paul. 3.) 

3. Ohaeactbk in which Possession is held. 

Characters When actual possession has been established by proof of 
possessbn. the requisite physical control and intention, it is necessary 
further to have regard to the character in which the actual 
possession is held. Possession held in certain characters is 
civil possession ; held in others it is not. Possession by 
an owner or a tenant at will in Eoman law gave possessio ; 
not so possession by an ordinary lessee. Possession by the 
freeholder in English law gives seisin ; not so possession 
by a copyholder, tenant for years or otherwise, or bailiff. 
Possession by any person gives trespass-possession, unless 
he is a bailiff or servant. The general rule is that actual 
possession is taken to be also civil possession, unless held 
in one of the characters which exclude the particular civil 
possession in qiiestion. 

In English law the ordinary ground for excluding the 
possessor from seisin is that he is merely a tenant, whether 
for years or otherwise. The possession of the tenant, it is 
sometimes said, is the possession of the landlord. {Saunders 
V. Lord Annesky, 1804, 2 Soh. & Lef. p. 98 ; Archbold v. 
Scully, 1861, 9 H. L. 0. 380.) More correctly, the posses- 
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sion of the land is in the tenant ; the seisin or possession 
of the freehold in the landlord. {Bernj v. White, 1662, 
0. Bridg. 92.) The tangible mark of seisin under such cir- 
cumstances is payment of rent under a lease, and seisin is 
proved, therefore, by the production of leases and proof of 
receipt of rent under them. {Bristow v. Cormican, 1878, 

3 App. Cas. 653.) So it has been said that actual posses- 
sion clothed with the receipt of the rents and profits is the 
highest instance of the equitable seisin which may exist 
when the legal estate is outstanding. (Casborne v. Scarf e, 
1737, 1 Atk. 603.) Mere possession, however, is prima 
facie evidence of seisin in fee (Feaceahle v. Watson, 1811, 

4 Taunt. 17 ; Asher v. Whitlocl; 1865, L. E. 1 Q. B. p. 6), 
though the presumption may be rebutted by showing an 
actual title in the possessor which excludes the freehold, 
and also, as pointed out above (p. 10), by proof that the 
legal estate is outstanding. (See Doe v. Barnard, 1849, 13 
Q. B. 945.) 

The case of trespass-possession presents no difficulty. Posseesion 
Here the actual possession confers upon the possessor the trespass, 
civil possession also, save only where the actual possessor 
is a servant (Bertie v. Beaumont, 1812, 16 East, 33), or a 
person who is in the position of a servant and has no 
independent possession on his own account. (Wliite v. 
Bayktj, 1861, 10 C. B. N. S. 227 ; llai/Iicw v. Sutfle, 1854, 
4 E. & B. 347.) And, so long as the relation of master 
and servant is maintained, the servant has no possession 
in favour of which the Statute of Limitations will run as 
against the master. {Moore v. Boherfij, 1843, 5 Ir. L. E. 
449 ; of. Allen v. England, 1862, 3 F. & F. p. 51, note.) 
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CHAPTER III. 

THE ACQUISITION AND LOSS OF CIVIL POSSESSION. 

Change of It has been obseryed above that the civil possession is 
separated from the actual possession in two distinct classes 
of cases. The actual possession, although not held by 
the civil possessor, may nevertheless be held by some 
other person on his behalf. Separation of this nature 
has been illustrated by the instances referred to in the pre- 
ceding chapter, where the possession has been regarded as 
in a state of rest. Although the civH and the actual posses- 
sion are not united in the same person, yet they coincide in 
the sense that the civil possession is based on the actual 
possession. The actual possession is reckoned to the credit 
of the civil possessor. But a civil possession may be deemed 
to exist, although no actual possession is held by or on 
behalf of the civil possessor, and this ordinarily happens 
when the possession is in a state of change. Any change 
in the civil possession involves two inquiries. First, has 
there been a change in the actual possession, and secondly, 
has there been a corresjDonding change in the civil posses- 
sion ? It will be foimd that the change in the civil 
possession anticipates, concurs with, or lags behind the 
change ia the actual possession. In the first case and the 
third, the civil possession is no longer based on the actual 
possession. Instances of this mode of separation will be 
found in the present Chapter. 
Original Actual possession is gained so soon as exclusive physical 

timoi control has been acquired with a suitable intention, and 



of civil 
possession. 



THE ACQUISITION AND LOSS OF CIVIL POSSESSION. 29 

thereupon civil possession at once results, either to the civil 
actual possessor or to some person on whose behalf he is 
acting. In some special oases, as in the customs of the 
■whale-fishery referred to by Mr. Justice Holmes (Common 
Law, p. 212), the civil possession precedes the acquisition 
of actual possession — that is, possession is deemed to be 
acquired for legal purposes, although, as between con- 
tending claimants, no one of them has obtained exclusive 
control. It has been pointed out (PoUock & Wright on 
Poss. 45) that, so far as concerns land in this country, 
the original acquisition of possession is no longer of 
practical importance. 

Change of civil possession from one person to another Transfer 
takes place either with or without the consent of the minatiou 
previous possessor. These are the two cases of delivery 
of possession and of dispossession, and in the latter case 
we must further distinguish according as the new possessor 
enters with or without title. In delivery of possession the 
change -of actual possession is easily effected, and there is 
also a tendency for the civil possession to be credited to 
the new possessor even before any actual possession can be 
said to have been acquired by him. In entry under title 
the civil possession is in English law quite independent of 
a change in the actual possession. The person so entering 
acquires civil possession although the actual possession is 
still in dispute. In the Eoman law, where the questions of 
possession and title are kept distinct, this case does not 
occur. In dispossession by a stranger, under which head 
is included disseisin, the tendency is the other way. The 
change of actual possession is less readily effected, and, 
when this has been accomplished, the change in the civil 
possession still lags somewhat behind. Each of these 
cases involves the loss of possession by one person and its 
acquisition by another, but in the first two, it is the 
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acquisition by tlie new possessor wMoh is the more 
prominent feature, and it is this which fact and law 
alike assist ; in the last, stress is chiefly laid on the loss 
by the old possessor, and in his favour the change is 
retarded as long as possible. 

There remains the case of the termination of civil posses- 
sion, where, that is, it is lost by one person, and not at the 
same time gained by another. This again raises the double 
inquiry, when actual possession is to be deemed to be lost, 
and whether this carries with it the loss of civil possession. 
The subject of this Chapter falls, therefore, under the 
heads of (1) delivery of possession, (2) entry under title, 
(3) dispossession (including disseisin), and (4) loss of 
possession. (Of. Pollock & Wright on Possession, 44.) 

1. Delivery oe Possession. 

Require- Of the two points in the physical element of posses- 
deliverv ^^'^^ — ^^^ manifestation of control by acts of ownership, or 
otherwise, and the exclusion of strangers — the latter is 
secured without difliculty on a delivery of possession. 
Provided there is vacua possessio — that no other person, 
that is, is present claiming the possession — all that is 
necessary is that the transferor should withdraw in favour 
of the transferee. Under such circumstances, not only is 
there an actual exclusion of strangers, but there is a 
probability that this will continue, and that the respect 
which was paid to the former possession will be paid also 
to the new. The new possessor, it has been well said, gets 
the " goodwill " of his predecessor's occupation. (PoUock 
& "Wright on Possession, 14.) The fact of exclusion 
being thus established, it is easy to give a favourable con- 
struction to the acts or circumstances manifesting actual 
control, and herein delivery of possession differs from 
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dispossession. " Delivery is favourably construed, taking 
is put to strict proof." {Ibid.) Acts of ownership are 
not required to show exclusion, but simply to manifest the 
new control. In the Eoman law they might even be 
dispensed with, and delivery of land might take place 
without actual entry by the transferee. In English law 
entry is required, but an entry on part of an estate puts 
the transferee in possession of the whole. {Pod, p. 207.) 
The matters calling for special attention are the require- 
ment of vacua possessio, the manner in which the delivery 
is effected, and the area to which it extends. 

The requirement of vacua possessio was formerly of Vacua 
importance in livery of seisin. According to some autho- 
rities it was essential that there should be no man, woman, 
or child at all on the land or in the house other than the 
grantor or grantee, but this was carrying the require- 
ment too far. All that was really necessary was that 
there should be no other person claiming the possession, 
or representing a claimant to the possession. {Doe v. 
Tayhr, 1833, 5 B. & Ad. 575.) And the requirement 
was dispensed with when a person who had right of entry 
wished to deliver seisin. An entry vested the possession 
in him, although an adverse claimant was on the land, 
and by virtue of this possession he could make livery of 
seisin. Nay, further, he might make livery within the 
view, and the feoffee might obtain seisin in deed by going 
as near the land as he dared, and making claim. "A 
livery in law," says Lord Coke, " shall be perfected and 
executed by an entry in law." (Co. Litt. 48 b.) 

The question of vacua possessio arose when the land was Livery 
in the occupation of a tenant for years, for since the tenaa.fy. 
feoffor, although he was seised, had no possession, he 
coidd not make that delivery of possession on which livery 
of seisin was based. (Co. Litt. 48 b.) To pass the seisin 
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there must have heen a grant of the reversion follov?ed by 
attornment on the part of the tenant. (Litt. s. 567.) 
Livery of seisin might, however, be effected with the 
assent of the tenant. (Oo. Litt. 48 b. ; Prest. Abst. II. 29 L) 
And it could also be effected if the tenant and his family 
happened to be absent from the land. " If the lessee be 
absent, and hath neither wife nor servants (though he hath 
cattle) upon the ground, the livery of seisin shall be good." 
(Co. Litt. 48 b.) But the livery in such a case was ineffec- 
tual if the lessee was on any one of several closes in the 
same county included in the demise to him, " for the lessee 
cannot be upon every parcel of the land to him demised, for 
the preservation or continuance of his possession therein. 
And, therefore, his being in the house, or upon any part 
of the land to him demised, is sufficient to preserve and 
continue his possession in the whole from being ousted or 
dispossessed." {Ibid.) While, however, the freeholder 
could not, as long as his tenant was in possession, deliver 
seisin, with the tenant it was different. He had the 
possession, and by making a feoffment and delivering the 
possession with the formalities of livery of seisin, could 
effect a disseisin of the freeholder, and vest the seisin in 
the feoffee. 
Livery in Livery of seisin was either livery in deed or livery in 
law. Livery in deed took place on the land, and in one 
form was modelled on the notion that delivery requires 
manual transfer of possession. Since with land this was 
impossible, something, whether connected with the land or 
not, was handed over as symbolizing the land. But this 
ceremony was not essential, and the livery might take place 
by words only. " A livery in deed may be done in two 
manner of ways. By a solemn act and words, as by 
delivery of the ring or hasp of the door, or by a branch or 
twig of a tree, or by a turf of the land, and with these or 



deed. 
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the like words, the feoffor and feoffee both holding the 
deed of feoffment, and the ring of the door, hasp, branch, 
twig, or turf ; and the feoffor saying, Here I deliver you 
seisin and possession of this house, in the name of all the 
lands and tenements contained in this deed, according to 
the form and effect of this deed ; or by words without any 
ceremony or act ; as, the feoffor being at the house door, 
or within the house. Here I deliver you seisin and posses- 
sion of this house, in the name of seisin and possession of all 
the lands and tenements contained in this deed. . . . For if 
words may amount to a livery within the view, much more it 
shall upon the land. . . . The delivery of anything upon 
the land in name of seisin of that land, though it be nothing 
concerning the land, as a ring of gold, is good, and so 
hath it been resolved by all the judges." (Co. Litt. 48 a.) 

Livery in law took place in sight of the land and was Livery in 
turned into livery in deed by the subsequent entry of the 
feoffee. " A livery in law is, when the feoffor saith to the 
feoffee, being within view of the house or land, 'I give you 
yonder land to you and your heirs, and go, enter the same, 
and take possession thereof accordingly,' and the feoffee 
doth accordingly in the life of the feoffor enter." (Co. 
Litt. 48 b.) The above examples of livery in deed assume 
that there is a deed accompanying the feoffment, but this 
was a matter of custom and convenience, not of necessity. 
The seisin passed, whether by livery in deed or in law, 
without any charter of feoffment. (Co. Litt. 330 b, 
note (1) ; 48 b.) 

In livery in deed the feoffee is on the land ; in livery in Entry. 
law, he must complete his seisin by entry. In either case 
he obtains by his presence actual possession, and on this 
the seisin, the civil possession, is based. The Eoman law 
went a step further with regard to livery within the view, 
and allowed the civil possession to vest at once in the 

L. D 



34 POSSESSION OF LAND. 

transferee: — " Si vicinum mihi fundum mercato venditor in 
mea turre demonstret vacuamque se possessionem tradere dicat, 
non minus possidere ccepi, quam si pedem finibus intulissem. 
(D. 41, 2, deposs.; 18 Celsus, 2.) But the requirement of 
actual entry to give civil possession is insisted on in the 
English law of seisin, and is further illustrated by the law 
of trespass. A lease for years created by deed takes its 
origin from the deed, and there needs no direct delivery of 
possession by the lessor to the lessee. (Litt. s. 69.) But 
at the time of the making of the deed the lessor must be 
in possession, and the lessee has no estate, but merely an 
interesse termini, until he enters. And until he has thus 
completed his possession he cannot maintain trespass. 
{Rxjan V. Clark, 1849, 14 Q. B. at p. 73 ; Harrison v. 
Blackburn, 1864, 17 0. B. N. S. at p. 691.) 
Area The circumstance by which a feoffee showed his actual 

in the possession of the land was, in a livery in deed, his presence 
^^'^^' on the land and acceptance of possession ; in a livery in 
law, his subsequent entry. The effect of this may pro- 
perly be extended to all land from which the feoffor 
withdraws, and which is commonly known, or may be 
reasonably supposed, to be in the same occupation. The 
old law purported to adopt the test of common knowledge, 
and assumed that all the men of a county were cognisant 
of what took place in the county. Hence a livery of seisin 
on one parcel of land was effectual to pass the seisin of all 
other parcels named in the deed, or specified in the livery, 
which were in the same county. (Co. Litt. 48 a ; Litt. 
ss. 61, 418.) Where, however, the lands were ia different 
counties, it was necessary in each county to have a livery 
of seisin. (Litt. s. 61.) " Forasmuch as the men of one 
county do not accompany together with men of another 
county at county courts, tourns, leets, and other courts, 
therefore in judgment of law they shall take no notice of 
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livery in anotlier county to pass any lands in their own 
county." (Co. Litt. 50 a.) And as to all the lands that 
were included, the feofEee acquired a " possession and 
seisin in deed." (Of. Litt. s. 418.) The distinction 
according to counties has now lost its meaning, but the 
principle remains the same, and probably a pm'chaser who 
enters under a deed, or a lessee who enters under a lease, 
acquires possession of all the lands comprised in the deed 
or lease which are so situated that it is a matter of notoriety 
or of reasonable supposition that they are in the same occu- 
pation. (Cf. JepJierson v. Bryden, Bigelow's L. C. on Torts, 
356 ; LoiD Moor Co. t. Stanley Coal Co., post, p. 207.) 

At the present time the immediate freehold lies in grant. Ereehold 
(8 & 9 Yict. c. 106, s. 2.) Hence formal livery of seisin i^^rant. 
is no longer necessary, and it has become practically 
obsolete. (Challis, Real Property, 2nd ed. 363.) But 
though it is possible that the grant passes a statutory seisin 
to the grantee, it does not seem that the grantee can 
become actually seised until he enters. 

In the case of goods it is possible to dispense more Delivery 
readily than in the case of land with actual appropriation 
by the transferee. Goods delivered at my house are in 
my possession, although I have not touched them (D. 41, 
2, deposs. ; 18 Celsus, 2) ; and so with regard to goods in 
the warehouse of another. They may be delivered by 
delivery of the keys at the warehouse (D. 18, 1, de contr. 
emt. ; 74, Pap.) ; or, in English law, even away from the 
warehouse. This is sometimes said to operate as a sym- 
bolical delivery, a doctrine which assumes a change in the 
civil, not in the actual possession. But it seems correct to 
recognize a change in the latter also, and to base the trans- 
feree's possession on the circumstance that he has exclusive 
access to the goods. (See the cases collected and discussed 
in PoUock & Wright on Possession, pp. 60 — 70.) On 

d2 
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the other hand, if others are not excluded, or if I have no 
access to the thing, the result is diiferent. It has been 
held that the purchaser gains no possession of a machuie 
which is sent to his premises on trial, and which is still 
subject to the control of the maker and may be removed 
by him if it is not satisfactory {Phelps v. Willard, quoted 
in Big. L. 0. on Torts, p. 356) ; and where a locked box 
is delivered to me, and the key kept back, it seems that I 
have no possession of the contents. {Reddel v. Bohree, 
1839, 10 Sim. 244.) Frequently, however, it is difficult 
to say who is the actual possessor of a chattel (Pollock & 
Wright on Poss. p. 6) ; and, for the sake of settling rights 
dependent on possession, it is necessary to ascribe the civil 
possession to the person who most nearly resembles an 
actual possessor. 

2. Entry under Title. 
Possession Where a person who, as against the actual possessor, is 
the title, entitled to the possession of land, enters in assertion of his 
title, he is deemed to acquire the possession, although he 
does not succeed in gaining effective occupation. In other 
words, as between two persons each upon the land, and 
each claiming to be in possession, the civil possession is 
ascribed to whichever of the two has the better title. 
" Where two men are in possession the law will adjudge 
it in him that hath the right." {Reading v. Royston, 1702, 
Salk. 423 ; Litt. s. 701.) In such a case the civil posses- 
sion does not wait for the actual possession to be esta- 
blished. If neither has any title, the civil possession 
remains, like the actual possession, undetermined. 
Acquisi- With regard to seisin this principle has always been 

seisin by recognized. Where a man had right to enter upon lands, 
™j^® mere entry was sufficient to confer the seisin upon him 

(Litt. s. 418) ; and where the lands were in the hands of 
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a disseisor, entry by the disseisee upon any parcel gave 
seisia of all in the same county. But where there were 
several disseisors, or the land had been delivered by the 
disseisor to different persons, entry upon each of the 
persons so holding the land was required. (Co. Litt. 

252 b.) And if the person entitled to enter was afraid 
to enter on the land for fear of injury, he might vest 
the seisin in himself by going as near to the land as 
he dared and making his claim. (Litt. s. 419 ; Co. Litt. 

253 b.) To preserve the right of entry, continual claim, as 
this was called, had to be made every year and day. 

The effect of mere entry and of continual claim has Acquisi- 
now been abolished {post, p. 265), but a substantial possession 
entry made by a person having right of entry still vests ^^ entry. 
in him the possession for all purposes of law. The 
principle was stated by Maule, J., in Jones v. Chcqmian 
(1847, 2 Ex. p. 821), as follows :— " It seems to me that, 
as soon as a person is entitled to possession, and enters in 
the assertion of that possession, or, which is exactly the 
same thing, any other person enters by command of that 
lawful owner, so entitled to possession, the law imme- 
diately vests the actual possession in the person who has 
so entered. If there are two persons in a field, each 
asserting that the field is his, and each doing some act in 
the assertion of the right of possession, and if the question 
is which of those two is in actual possession, I answer, the 
person who has the title is in actual possession, and the 
other person is a trespasser .... The question which of 
the two really is in possession is determiaed by the fact of 
the possession following the title, that is, by the law, 
which makes it follow the title." (Cf. Bidcher v. Buicher, 
1827, 7 B. & C. 402 ; Eey v. Moorhousc, 1839, 6 Bing. 
N. C. 52.) But the mere claim of title does not give civil 
possession — or, to adopt the common phrase, constructive 
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Telford. 



possession — against those who show no title. It lies upon 
the person entering in assertion of his right to show that 
his title exists. (Per Lord Blackburn in Bristow v. 
Cormican, 1878, 3 App. Gas. p. 661.) 
LowsY. The principle under consideration appears to account 

most satisfactorily for the decision of the House of Lords 
in Loivs V. Telford (1876, 1 App. Gas. 414). Lows was 
entitled as mortgagee in fee to certain premises used for 
the storage of goods. Two persons, Westray and Telford, 
were in occupation by permission of the mortgagor. On 
the night of the 13th of July, 1870, the premises were 
locked up and left. Early on the following morning 
Lows went for the purpose of taking possession. He was 
accompanied by two men, a joiner and a carpenter. They 
opened the door, took the old lock off, and prepared to put 
on a new one. Westray then appeared and demanded 
admission, but was refused. Subsequently he eifected an 
entry through a window, and having by that time pro- 
cured the assistance of Telford and others, he drove Lows 
away from the door. Lows indicted Westray and Telford 
for a forcible entry, but they were acquitted. Then they 
took proceedings against him for malicious prosecution, 
and the question was raised whether Lows had obtained 
such possession against them as to bring the entry on him 
within the Statutes of Forcible Entry. 

In the Exchequer Chamber it was thought that for this 
purpose an actual possession was necessary, and that such 
a possession had not been acquired by Lows. " It seems 
to me," said Keating, J., {ibid, at p. 423), "that in order 
to constitute possession it must be a complete possession 
exclusive of the possession of any other person, and here, 
I think, the facts show there was no such possession 
taken." In the House of Lords, Lord Gairns, 0., took a 
different view as to the facts, and held apparently that 
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Lows had obtained actual possession — " not for any great 
length of time, but for a definite and appreciable length of 
time, [he] obtained and retained possession of the pro- 
perty " — though in arriving at this conclusion he relied 
also on the circumstance that he had a right to take 
possession. But the existence of a right to take posses- 
sion cannot alter the fact of possession, although it is 
decisive of the civil possession. Lord Selborne avoided 
the difficulty by holding that the existence of civil posses- 
sion was sufficient, and that Lows had acquired this by 
his entry under title. "If for civil purposes the legal 
possession was then in the appellant, the foundation for 
such a charge, so far as the state of possession is concerned, 
was sufficiently and properly established." The case, that 
is, was an instance of the rule in Jones v. Chapman. 
Whether or no Lows could be said to have gained actual 
possession, his entry under title at any rate vested in him 
the civil possession. The entry of Westray and Telford, 
therefore, was a forcible entry on an existing possession, 
and was indictable. 



3. Dispossession (including Disseisin). 

In dispossession the change of possession is effected A.otual 
against the will of the existing possessor ; hence the gion. 
physical control of the new possessor must be manifested 
in such a manner as at once to establish his own control 
and exclude that of his predecessor. The new possession 
consequently extends only over so much of the land as is 
reaUy brought within the exclusive control of the intruder, 
and there is no presumption in its favour, such as is 
allowed in the case of delivery of possession. 

With regard to movables it has been said that a man Movables. 
who is not entitled to take possession can obtain possession 
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only of that which he actually lays hold of. {Ex parte 
Fletcher, 1877, 6 Ch. D. 809.) In Furher v. Finlayson 
(1876, 24 "W. E. 370), a man who was sent to take posses- 
sion of goods found the owner absent and the goods inside 
rooms, the doors of which were locked. He remained in 
an outer room from which he could command the locked 
rooms. It was held that since he could exclude the owner, 
he had gained possession of the goods ; but the decision 
overlooks the double requirement of possession, actual 
control over the thing as well as the exclusion of others. 
Land. With regard to land, too, it is recognized that a person 

who is in possession without title can have no constructive 
possession beyond the limits of his actual occupation. 
(Of. D. 41, 2, deposs. ; 18 Celsus, 4 ; Pollock & Wright on 
Poss. 14; pod, pp. 205 — 207.) Hence where a man having 
possession of the south end of a lot, but without title, cut 
timber on the north end of the lot, the whole of which he 
contended was in his constructive possession, it was held in 
an American case {Aikin v. Buck, quoted in Big. L. 0. on 
Torts, 358) that he was liable to the owner in trespass. At 
the same time, where land has been enclosed or otherwise 
reduced into the possession of one person, any one subse- 
quently in possession without title has the advantage of this 
actually established state of possession, and the limits of 
his possession may be determined accordingly. In another 
American case referred to by the same author {Carey v. 
Buniain, ibid. 357), it was held that a widow, remaining 
in the mansion house without title after the death of her 
husband, gained possession of the land within the enclosure 
of the house and grounds, though not of land outside the 
inclosure which had been held by her husband. The true 
principle appears to be that, while no presumption is made 
in favour of a wrongful possession, a fair interpretation 
must be given to the acts of the wrong-doer, having regard 
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to the state of the land, and the presence or absence of the 
existing possessor. 

The change in the civil possession is based upon the change Civil dis- 
in the actual possession ; but it does not follow that, when A. 
has been dispossessed by B., therefore A.'s civil possession 
has come to an end — that he is to be regarded as dispos- 
sessed for pui-poses of law. An interval is commonly 
allowed during which he may return and expel B. ; and 
only when this interval has elapsed, and no expulsion has 
been effected, is the dispossession finally complete. Thus, 
it was the rule in the Roman law that the possessio — that 
is, the civil possession — was not terminated until the pos- 
sessor had had notice of the wrongful entry, and had had 
an opportunity to re-enter. Upon an attempt to re-enter 
he may be successful, and his possession has then never 
been interrupted. On the other hand, if he is repulsed 
by force (D. 41, 2, de poss. ; 6 Ulp. ] ; 25 Pomp. 
2), or if he abstains from the attempt through fear 
{ibid.; 3 Paul. 8; 7 Paul.), the civil possession is at an 
end. 

The same principle is recognized in English law. In Srowne v 
Broume v. Baioson (1840, 12 A. & E. 624), the plaintiff ^''"'""''■ 
had been master of a school which was under the control 
of trustees, and had been allowed to occupy the school- 
house. On June 29, 1833, he was dismissed, and at first 
he acquiesced in the dismissal. He left the premises, and 
the trustees peaceably took possession and looked them up. 
On the next day the plaintiff returned and re-entered by 
force. On the 4th of July he was required by notice to 
depart, and, as he persisted in remaining, he was ejected 
by the order of the trustees on the 11th. It was held 
that he had not by his re-entry obtained a possession upon 
which he could maintain trespass. " A mere trespasser," 
said Lord Denman, O.J., " cannot by the very act of tres- 
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pass, immediately and without acquiescence, give himself 
what the law understands by possession against the person 
whom he ejects, and drive him to produce his title, if he 
can without delay reinstate himself in his former posses- 
sion." Probably, however, the intruder has a civil posses- 
sion as against strangers so soon as his actual possession of 
the land has been established. 



Bisseisiih 

Difficul- Disseisin, it has been said, is a complicated fact, and 

(isseisin differs from dispossessing. (Per Lord Mansfield, in Taylor 

under the ig;^^.^ ^757 ^ ^^^j.. 60 ; 2 Sm. L. 0. 9th ed., 633.) 
old law. ' ' ' ... 

The difference is apparent from the terms which signify, 

one a privation of seisin (Preston, Abstr. II. 284), the 
other a privation of possession merely. The special diffi- 
culties which have arisen about disseisin seem to be due to 
two circumstances. Seisin has been supposed to imply a 
feudal relation between lord and tenant; disseisin the 
usurpation of this relation ; and how the disseisin was to 
be effected when the relation had become obsolete, and 
the actual usurpation impossible, was a matter of grave 
controversy in the last century. Moreover, seisin, as 
already remarked, touches not only the possession, but the 
title. Under the old law the owner who was not seised, 
in addition to losing the beneficial enjoyment of the land, 
lost also many important incidents of his right of property. 
His estate was turned by a disseisin into a right of entry, 
which could not, for instance, be alienated or devised. In 
favour of the owner, therefore, the law struggled against 
disseisin, considering the owner to remain seised as long as 
was possible consistently with the facts. (Preston, Abst. 
II. 286.) Hence, there was at once doubt as to what con- 
stituted disseisin, and a repugnance to recognize that a 
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disseisin had taken place. When, however, a disseisin 
had been established, it was the commencement of a new 
title (Prest. Abst. II. 284), and the disseisor had an estate 
in fee which made him owner as against all the world 
except the disseisee. Under the old law disseisin was a 
fact of great importance, and the judgment of Lord Mans- 
field in Taylor v. Horde (supra), casting doubt upon its 
nature, was received with much disapprobation by convey- 
ancers, one of whom said that the judgment had " con- 
founded the principles of law, and produced a system of 
error." (Preston, Abst. II. 280.) At the present time 
disseisin has no further effect than dispossession on the 
title of the owner, but it may still take place [Leach v. 
Jay, 1877, 6 Oh. D. 496; 9 Oh. D. 42), and, just as 
under the old law, it starts a new title in favour of the 
disseisor. 

In Bracton, disseisin depends upon the duration of the Originally 
right of entry allowed to the disseisee. This right was not com- 
his " prinium et principale remedium " (Bract., ed. by Sir ^gggi^g ^ 
Travers Twiss, Vol. III. 24 ; f. 162 b.), and such is stiU the l^^d right 

. . . . °f entry. 

theory of the law. The right of action is subsidiary to 
the right of entry. {Magdalen Hospital v. Knotts, 1878, 
8 Oh. D. p. 727.) But at that time the right of entry was 
described as a right of fresh re-entry merely. If the 
disseisee was on the land when the disseisin took place, 
the law gave him four days to collect his forces and 
reinstate himself. If he was absent, an additional period 
was allowed varying with the circumstances. (Bract., 
Vol. III. 26 ; f. 163.) The entry of the disseisor affected 
immediately only the natural possession ; the seisin or 
civil possession lasted until the disseisee's right of re-entry 
was lost. Thereupon the disseisor was seised (Bract., 
Vol. III. 32; f. 163 b.), or, at any rate, had a quasi- 
freehold (Vol. III. 384; f. 209 b.), and the disseisee was 
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compelled to have recourse to the assize. If, nevertheless, 
he entered on the disseisor, an assize would lie against 
him at the suit of the latter. (Bract., Vol. III. 32; 
f. 163 b.) And even before the disseisor was seised of the 
freehold, his possession was protected against strangers. 
In Bracton, therefore, disseisin seems to be founded upon 
the analogy of the Eoman law as to the loss of poss6mo ; 
not on the usurpation of the feudal relation. 
Extension But in course of time the right of entry came to be put 
of entry, on a different footing. It was no longer a right merely 
of fresh re-entry, to be exercised immediately, but a right 
ascribed generally to any person out of possession who, as 
against the actual possessor, was entitled to possession, 
unless for some special reason it was either denied to him 
when his right to possession accrued, or, having been 
allowed to him, was subsequently taken away or " tolled." 
The right of entry was denied altogether when there had 
been a discontinuance ; it was taken away, after having 
been at first allowed, by a descent cast. 
Discon- A discontinuance took place when an alienation of the 

fee by feoifment with livery of seisin was made by a 
tenant in tail, or by a person seised in right of another — as 
an abbot in right of his monastery, a husband in right of 
his wife. (Litt. ss. 592 — 595.) In these cases the feoffor 
was enabled to pass a complete right of possession to the 
feoffee, with the result that the persons entitled after the 
feoffor's estate had come to an end had no right to enter 
and take possession, but were put to their action. On the 
other hand, a feoifment by a tenant for life, although it 
passed the fee, and was said to divest the estates in 
remainder, did not work a discontinuance (Co. Litt. 
327 b.), and on the death of the tenant for life, or earlier, 
if the remainderman chose to take advantage of the 
forfeiture, he might enter on the feoffee. In the case of a 



tinuance. 
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feofiment by a husbaiLd seised in right of his wife the law 
was altered by 32 Hen. 8, o. 28, s. 6, and on the death of 
the husband the wife might enter (Co. Litt. 326 a.), but 
the effect of a discontinuance was not finally abolished till 
1833. (R. P. L. A., 1833, s. 39.) 

The right of entry was toUed by descent when after a Descent 
disseisin the disseisor, or his alienee, or a subsequent '^^ ' 
disseisor, died seised of the land, and then, since the land 
devolved on the heir by act of law, the possession in his 
hands was no longer looked upon as merely tortious. The 
disseisee's right of entry was taken away, and he could 
only recover the possession by action. (Co. Litt. 237 a, b.) 
In practice the effect of descents was greatly lessened by 
the fact that the right of entry might be preserved in 
spite of the descent by the easy formality of making con- 
tinual claim (Litt. s. 422) ; and in course of time the 
statutory requirement was introduced that the disseisor 
must have had peaceable possession for five years (32 
Hen. 8, c. 33), though it appears that the statute only 
applied to actual disseisors, not to abators, or intruders, 
or to the feoffees of disseisors. (Co. Litt. 238 a.) The 
effect of descents in tolling the right of entry was finally 
abolished by the E. P. L. A., 1833, s. 39, and now every 
person who is entitled to possession as against the actual 
possessor has a right of entry upon him, subject only to 
the restrictions imposed by the Statutes of Forcible Entry. 
{Post, Chap. VII.) 

After the extension of the right of entry, it still Position 
remained true that the disseisor was protected at once disseisor. 
against all persons except the disseisee, while, as against 
the latter, his successor in title was protected so soon as 
the disseisee's right of entry was gone. " When any man 
is disseised, the disseisor has only the naked possession, 
because the disseisee may enter and evict him ; but against 
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all other persons the disseisor has a right, and in this 
respect only can be said to have the right of possession, 
for in respect to the disseisee he has no right at aU. But, 
when a descent is cast, the heir of the disseisor has jus 
possessionis, because the disseisee cannot enter upon his 
possession and evict him, but is put to his real action, 
because the freehold is cast upon the heir." (Gilbert's 
Tenures, p. 21.) 

The extension of the right of entry was not accompanied 
by any corresponding prolongation of the seisin in favour 
of the disseisee, and the disseisin might be complete, 
although the disseisor's right of entry still existed. But 
while Bracton's test of disseisin was thus lost, no other 
test equally definite took its place, and hence Lord Mans- 
field's doubts in Taylor v. Sorde (1757, 1 Burr. 60 ; 2 Sm. 
L. 0. 9th ed. p. 633). The question whether a disseisin 
had been effected arose especially in cases where it was neces- 
sary to discover who was the actual tenant of the freehold, 
whether for the purpose of making him tenant to theprwcipe 
— that is, defendant in a real action — or of ascertaining if 
a fine levied by the alleged tenant was effectual. It was 
usually said, too, that the Statute of Limitations only ran 
from a disseisin. It was a case of the first kind which Lord 
Mansfield had to consider. " The precise definition," he 
said (2 8m. L. 0. 9th ed. p. 703), " of what constituted a 
disseisin which made the disseisor the tenant to the 
demandant's prcecipe, although the right owner s entry 
was not taken away, was once well known, but it is not 
now to be found. The more we read, unless we are very 
careful to distinguish, the more we shall be confounded." 

In discussing the subject. Lord Mansfield laid stress upon 
the circumstance that a disseisin implies not merely a change 
in the possession, but a change in the feudal tenancy. 
"Seisin," he said (26/d,p.700), "is a technical term to denote 
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tlie completion of that investiture by whioh tKe tenant was in feudal 
admitted into the tenure, and without whioh no freehold 
could be constituted or pass. . . . Disseisin, therefore, 
must mean some way or other turning the tenant out of his 
tenure, and usurping his place and feudal relation." And, 
from the analogy of copyholds and customary freeholds, he 
argued that the usurping of the freehold tenure must be a 
different fact from the naked possession or occupation of 
the land. " At the time I speak of, it might be as notorious 
who was the feudal tenant de facto, as who is now de facto 
incumbent of a living or mayor of a corporation." {Ibid., 
p. 702.) Subsequent judges lent their countenance to this 
recurrence to early history {William v. Thomas, 1810, 12 
East, 141, see pp. 152, 153; Doe v. Lynes, 1824, 3 B. & 
0. 388, see p. 406), and spoke as though the incidents of 
feudal tenancy ought stUl to be a test of seisin. But 
Lord Mansfield recognized that they were obsolete. After 
referring to successive changes which had relaxed the 
strictness of the feudal system, he said : " And at last the 
total abolition of all military tenures [has] left us little 
but the names of feoffment, seisin, tenure, and freeholder, 
without any precise knowledge of the thing originally 
signified by these sounds ; the idea modern times annex 
to freehold, or freeholder, is taken merely from the dura- 
tion of the estate." On the other hand. Lord Eedesdale 
seems to have doubted whether these historical speculations 
had any application. It was apparently with reference to 
them that he said, in Cholmondeley v. Clinton (1821, 4 
Bligh. p. 107) : — "I can only say that, as far as I have 
been able to investigate the subject, the law of feuds, 
strictly speaking, never was the law of this country ; and 
a great deal of the argument whioh will be found in 
modern cases, and which is not found in more ancient 
cases, I think is foimded in mistake." 
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Before going further, it is necessary to distinguisli 
between actual disseisin and disseisin at election. For tlie 
purpose of real actions it was frequently unimportant to 
determine wliether a disseisin had actually taken place. 
Whether or no there had been such a disseisin as to vest 
the freehold in the disseisor, the disseisee was allowed to 
treat the disturbance of possession as a disseisin, and in 
respect of such disseisin at election he had the sanae 
remedies as for an actual disseisin. It ranked as a com- 
plete disseisin between the parties, although the quasi- 
disseisee might still, as regards the lord and strangers, be 
tenant of the freehold. (Co. Litt. 239 a, note (1).) "In 
cases of disseisin at election the rightful owner has in 
reality the actual seisin, and supposes himself to be 
disseised solely for the purpose of trying the title in an 
assize, instead of bringing an action of trespass." (Preston, 
Abst. II. p. 287.) On the other hand, when the action 
was brought by a person not himself seised against a 
tenant whose only title was by disseisin, it was necessary 
to make sure that an actual disseisin had taken place, and 
that the apparent tenant was tenant de facto of the freehold. 
So for a fine to be effectual, the person levying it— the 
conusor — must have had an estate of freehold in the 
land, and if his title was by disseisin, there mu^t have 
been an actual disseisin. 

In considering what constitutes an actual disseisin, 
it is, perhaps, not necessary to pay attention to the 
original nature of seisin, though even as a matter of 
history it is probable that the change in the tenancy of 
the freehold followed upon the change in the possession 
without any further usurpation of the feudal relation. In 
other words, the disseisin was effected without reference to 
the lord, the burden of feudal incidents being determined by 
the actual state of the possession. (See Professor Maitland's 
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Axticle, " The Mystery of Seisin," L. Q. E. YoL II. 487.) 
The lord, for instance, lost his wardship and escheat 
against the disseisee, and gained them against the dis- 
seisor. {Ibid.; of. Litt. s. 390.) The fact of disseisin 
seems not to he afiected by the circumstance that at a 
later time the old tenancy was recognized as for some 
purposes subsisting until the lord had accepted services 
from the disseisor. (Co. Litt. 268 a.) The disseisee 
remained tenant in law so that the lord might execute to 
him an effectual release of his right in the seignory or in 
the land (Litt. s. 454) ; and, if he died, his heir being 
within age, the lord was entitled to wardship. (Co. Litt. 
76 b, 266b, note (1).) 

But to turn to authorities more easy to deal with, 
the statements of Littleton and Coke are express that 
disseisin is simply an ouster of him who has the free- 
hold. " Disseisin is, properly, where a man enters into 
any lands or tenements where his entry is not congeable, 
and ousteth him which hath the freehold." (Litt. s. 
279.) Commenting on this definition. Lord Coke says : 
" Every entry is no disseisin, unless there be an ouster 
also of the freehold. And therefore Littleton doth not 
set down an entry only but an ouster also, as an entry 
and claimer, or a taking of profits, &c." (Co. Litt. 181 a.) 
So in Blundell^. Baugh (1634, Sir Wm. Jones, 316), it 
is said that actual disseisin is a claim by a stranger by 
entry to have the freehold. These passages give the true 
key to the matter. The freeholder— the person actually 
seised— is for the time being owner of the land. The 
important fact in seisin is not any vestige of a feudal 
tenancy, but the title which it implies. Actually to oust 
the freeholder, or, after entering in his absence, to main- 
tain the possession against him {Reading v. Roijston, 
1702, 2 Eaym. 829), are acts obviously hostile to his title, 
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and the disseisin is complete without any express claim hy 
the disseisor. If, however, the possession is vacant, a 
stranger does not acquire seisin by entering and taking 
the profits {Reading v. Royston), unless it is further 
shown that he claims in opposition to the freeholder 
{William Y. Thomas, 1810, 12 East, 155), such claim being 
express (Bac. Abr. tit. "Disseisin," (A) ), or implied 
from his entering under a will or other document of title 
{Leach v. Jay, 1878, 9 Ch. D. 42), or as heir, where there 
has been a devise. (Prest. Abst. II. 292.) These are cases 
in which it is clear that a disseisin takes place, and in which 
probably Lord Mansfield would have admitted that a jury 
might find disseisin as a fact. His doubts were suggested 
by the case, presently to be mentioned, of disseisin by the 
feoffment of a termor or other bare possessor. 
JRepudia- So far we have regarded the freeholder as being at the 
tenant time of the disseisin in possession of the land or else 
seised in law, the actual possession being vacant. If a 
tenant was in possession, there were four cases in which 
the seisin of the freeholder might be aft'ected : a claim by 
the tenant to hold on his own account, ouster of the tenant 
by a stranger, payment of rent by the tenant to a stranger, 
and delivery of possession (whether by way of livery of 
seisin or not) by the tenant to a stranger. The first three 
cases present no difficulty. The tenant himself could not, 
either dm-ing the term or after its determination, disseise 
the landlord. During the term he might, by repudiating 
the landlord's title, forfeit the term ; but the landlord was 
not bound to take advantage of the forfeiture, and his 
estate was not touched. After the determination of the 
term, the tenant was still in the same position, for as long 
as he remained in occupation he was deemed to occupy as 
tenant, though only as tenant at sufferance. A person 
who entered lawfully could not, by continuing in posses- 
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sion, acquire a wrongful title. {Doe v. Perkins, 1814, 
3 M. & S. 271.) But wliere the tenancy was in its 
origin simply a legal form wherewith to clothe the 
equitable relation of the parties, the rule was relaxed, and 
a mortgagor might disseise his mortgagee — or at any rate 
gain a possession adverse to him {post, p. 165)— the cestui 
que trust his trustee. 

A dispossession of the tenant by a stranger was equiva- Ouster of 
lent to a dispossession of the freeholder himself. Whether aTverse"'' 
at the time of entry by a stranger the freeholder was ^^eceiptof 
in possession, or a tenant was holding on his behalf, the 
stranger was a disseisor. (Prest. Abst. II. 296.) He put 
an end to the possession on which the existing seisin was 
based, and he acquired a new seisin for himself. (Litt. 
s. 411 ; Co. Litt. 250 b.) But where the stranger did not 
oust the tenant, but claimed and obtained payment of rent 
from him, there was no actual interference with the posses- 
sion of the land, and so no actual disseisin. This was only 
a disseisin at the election of the freeholder. (Litt. ss. 588, 
589.) 

The fourth case — delivery of possession by a tenant to a Delivery 
stranger — might arise in various ways. The tenant might sion°bT ^' 
deliver the land to one who claimed as owner, or he might tenant, 
himself purport to create an interest in it greater than his 
own. Ordinarily, since there was no forcible interference 
with the possession, there was in such cases no actual dis- 
seisin, though the freeholder might treat the person thus 
improperly in possession as a disseisor at his election. 
Where, for instance, tenant at will leased to one for 
years, the latter was no more than a disseisor at election. 
{Bhmdell v. Baugh, 1634, Sir Wm. Jones, 315.) But if 
the tenant not merely let a stranger into possession, but 
made a feoffment to him with livery of seisin, it was settled 
law previously to Taylor v. Horde (1757, 1 Burr. 60 ; 2 
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Sm. L. 0. 9th ed. 633), that this operated as an actual 
disseisin of the freeholder. 
Taylor Y. The facts in Taijlor v. Eo)xle are summarized by 
Butler in the note to Co. Litt. 330 b, in which he 
combats the view taken by Lord Mansfield in 1752, 
and by the King's Bench subsequently in 1777. Here it 
is enough to say that Dame Ann Atkyns was tenant for 
life; remainder to Sir Eobert Atkyns in tail male; remain- 
ders over. Sir Eobert Atkyns, being apparently unable to 
obtain the assistance of the tenant for life to bar the estate 
tail, in 1710 procured the assignment to himself of certaui 
attendant terms, brought ejectment against Dame Ann, 
obtained judgment for possession, and entered. Being 
thus in possession, he made a feoffment with livery to 
James Earle and his heirs, to the intent that Earle 
might become tenant of the freehold, and suffer a recovery 
to the use of Sir Eobert and his heirs. The recovery was 
suffered. In 1711 Sir Eobert died intestate, leaving 
Eobert Atkyns his nephew and heir-at-law. Meanwhile 
Dame Ann in turn had brought ejectment, and ia 1712 
obtained a verdict; but later in the year she died, and 
Eobert Atkyns entered, and held till his death in 1753. 
The action of Taylor v. Horde was then brought to 
assert the title of persons entitled in remainder after the 
estate tail of Sir Eobert Atkyns, and two questions were 
raised : first, whether the recovery was effectual to bar the 
remainders ; and secondly, whether the Statute of Limita- 
tions had run. As to the first, the recovery could not be 
effectual unless James Earle was tenant of the freehold, 
and this required, either that Sir Eobert Atkyns should 
have been, by his entry under the judgment in ejectment, 
an actual disseisor ; or that his bare possession should have 
enabled him by livery of seisin to vest the freehold in his 
feoffee. There was also the objection that the whole pro- 
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Deeding was covinous, and was designed to enable Sir 
Eobert Atkyns to bar the estate tail without the con- 
currence of the tenant for life. On this last ground it 
was held that the recovery was bad, and it was further 
held, that the Statute of Limitations was a bar. On writ 
of error to the House of Lords the decision as to the statute 
was affirmed. The question of actual disseisin, therefore, 
was not really material, but it was carefully considered by 
Lord Mansfield in delivering the judgment of the King's 
Bench. 

There was no difficulty, upon recognized principles, in Effect of 
holding that Sir Eobert Atkyns was not a disseisor. A ^th 
iudgment in ejectment concerns only the possession, not ^^^^'^ ^y 

■> a J ■/ r ; a possessor 

the seisin ; and possession, when thus recovered, is deemed not seised, 
to be held for the actual freeholder. Moreover, Lord 
Mansfield intimated that the entry could not be made a 
disseisin even at election. It was not sine judicw, and, 
therefore, on the terms of the writ of novel disseisin, the 
assize woiild not lie. This result does not appear to have 
been controverted. What startled the profession, and pro- 
duced' Butler's refutation, was Lord Mansfield's decision 
that the feoffment did not vest the freehold in James Earle 
by disseisin. That originally the actual possessor of land, 
though not himself seised, could by livery of seisin vest the 
freehold in a stranger, seems to have been common ground. 
Anciently, it was said, there were solemnities attending 
a feoffment with livery which insured notoriety, and put 
the feoffee in the position of apparent tenant. These 
solemnities were the presence on the land of the peers of 
the lord's court for the purpose of subscribing their names 
to the charter of feoffment, and the recording of the entry 
of the feoffee in the lord's court. But these solemnities 
had long been obsolete. The feoffment was good though 
attested by strangers only, and the recording of the entry 
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was dispensed with. Lord Mansfield, and the judges of 
the King's Bench upon a subsequent ejectment in 1777, 
took the view that feoffments, in losing their solemnity, 
had lost also their efficacy, and that the feoffee did not 
acquire the seisin. At most he was a disseisor at the 
election of the freeholder. This would have been a per- 
fectly sound conclusion had feoffments lost their solemnity 
in recent times, and had the judges been giving them a 
diminished effect corresponding to such recent change. 
But Butler took the objection that the ceremonies attend- 
ing a feoffment with livery must have been changed before 
the time of Henry II., for the account of them given by 
Bracton is transcribed by Blaokstone as being still appli- 
cable at the time he wrote. Yet in spite of the fact that 
for centuries feoffments had not been attended by the 
ancient formalities, their efficacy in enabling a termor to 
pass the freehold had been uniformly recognized until 
Taylor v. Horde. They were even allowed to violate the 
rule that a termor could not gain seisia against his land- 
lord, for upon the feoffment a momentary seisin vested in 
the termor, so as to entitle his wife to dower against the 
feoffee — though this was also put upon the ground of 
estoppel ; and if the feoffment conferred only a limited 
estate on the feoffee, a tortious reversion remained in the 
feoffor. Hence Lord Mansfield, when he refused to allow 
effect to the feoffment by Sir Robert Atkyns, was not 
changing the efficacy of feoffments in accordance with a 
then recent change in their nature, but was altering the 
law in accordance with his own view of what the law 
ought to be. (Cf. Challis, Eeal Prop., 2nd ed. 372.) This 
was beyond his province, and it was not tni 1845 that the 
Legislature intervened, and that feoffments were by 8 & 9 
Vict. c. 106, s. 4, deprived of their tortious operation. A 
tenant for years cannot now by any species of conveyance 
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disseise his lessor or create any greater interest than he 
himself has. 

As long as the legal estate is outstanding in a trustee or Eqmtable 
mortgagee, the person who is beneficially entitled to the '^^^'^"^• 
rents and profits cannot, although he is in possession, be 
strictly seised ; in equity, however, he is regarded as the 
owner of the land, and he is said, therefore, to have an 
equitable seisin. Corresponding to the equitable seisin it 
might be supposed that there can be an equitable disseisin, 
but this was denied by Grrant, M.E., in Chohnouddcy v. 
Clinton (1817, 2 Mer. p. 357). At a further stage of the 
same case (2 Jao. & W. p. 166), Plumer, M.E., differed 
from him, and so in substance did the House of Lords, 
but the judgment of the latter tribunal was confined to 
the case of an equity of redemption. The case is con- 
sidered at length subsequently. [Post, p. 168.) 

With the above statement of the law as to the position Analogiea 
of a tenant in relation to disseisin, may be compared the Koman 
rules of the Roman law where the occupation of a tenant ^^^• 
supported the jpossessio of the owner. A tenant who re- 
fused to give up the land to his landlord was deemed to 
eject him by force, and to acquire jwssessio for himself. 
Hence the landlord had a possessory remedy against the 
tenant, and the tenant, if ejected by a stranger, had a 
similar remedy against the latter. (D. 43, 16, de ri; 12 
Marc; 18 Pap. »r.; Sav. Poss. 49.) And the possessio of 
the landlord was lost if a stranger ejected the tenant. 
(D. 43, 16, de vi ; 1 ITlp. 22 ; Sav. Poss. 278.) The case of 
delivery of possession by the tenant to a stranger was 
doubtful. Possibly the stranger acquired possession at 
once, or, in analogy to the rule in cases of actual dis- 
possession, the possessio may have remained in the owner, 
until he had received notice of the stranger's entry, and 
had failed to re-establish himself. (Savigny, Poss. p. 280.) 
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It may be noticed that Justinian, possibly with a view 
to preserving the owner's possessory rights in such cases, 
enacted that the owner should not be in any way pre- 
judiced by a fraudulent delivery of possession made by a 
slave, agent, tenant, or other person in actual possession. 
(0. 7, 32, de poss. 12 pr.) Allowing for the fundamental 
distinction between "possessio" as implying possession 
only, and seisin as implying title, there seems an analogy 
between this provision and the provision of 8 & 9 Yict. 
c. 106, s. 4. 



Nature 
of the 
inquiry. 



Continu- 
ance of 
physical 
element : 
power to 
reproduce 
state of 
control. 

Animals 
feres 



4. Abandonment or Possession. 

There remains the case where an existing civil possession 
of land is terminated, and no new possession is constituted 
in favour of a third person. As in the previous cases, 
there are two points for inquiry, the termination of the 
actual possession, and the eifect of such termination on 
the civil possession. At the commencement of the actual 
possession there must be present the two elements of 
physical control and intention to possess. The first point, 
then, depends on the question, to what extent the physical 
control and the intention must continue to exist in order 
to secure the permanence of the actual possession. 

Savigny, who defines the physical control requn-ed for 
the commencement of possession as the immediate power 
of dealing with the thing, says that, for possession to 
continue, the possessor must retain the power of repro- 
ducing the original state of control. (Poss. p. 254.) 
With regard to wild animals, this suppHes a sufiicient 
test, and it is adopted both in the Eoman law (D. 41, 2, 
de poss. ; 3 Paul. 13), and in our own {The Case of Swans, 
7 Rep. at 17 b.) ; though after the animal has escaped, 
and the fact of possession is at an end, the civil possession, 
upon which in this case ownership is based, lasts during 
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fresh pursuit provided recapture is not improbable. (D. 41, 
1, de adq. rer. dom.; 5 Graius, j?r.; Blaokst. Bk. II. Oh. 25.) 
And, with regard to movables generally, the test is in ordi- As to 
nary cases sufficient. As long as a thing is in my house, I 
can, so far as the thing is concerned, use it at will, and the 
possession, both in fact and in law, continues ; if I have 
taken it away and lost it, I can no longer use it at will, 
and the actual possession is at an end. (D. 41, 2, deposs. ; 
3 Paul. 13 ; 13 Ulp. ^jr. ; 25 Pomp, jjr.) In the Roman 
law this seems to have terminated the civil possession, but 
it is not clear that the same rule holds in English law. 
(Pollock & "Wright, Poss. 124; Holmes, Common Law, 
237.) 

Another way of stating the test for the continuance of Altema- 
possession is that the thing should remain sub custodia — cwtodki ' 
" res mobiles, cxcepto homine, quatenus sub custodia nostra 
sint, hactenus possideri" (D. 41, 2, de poss. ; 3 Paul. 13) — 
and though from such custodia it follows that immediate 
physical control can be resumed at will, the term looks 
rather at an existing state of control. A thing is in my 
custody when it is so situated that the world at large may 
know that it is in the exclusiye possession of some person, 
and when I am identified as that person. If we go 
beyond this state of actual possession, and regard posses- 
sion as still existing in an animal which has escaped, or in 
a thing which has been lost, or left in a public place with- 
out any indication that it is in any person's possession, we 
are leaving the sphere of actual possession, and are dealing 
only with civil possession. 

It would take us too far from our proper subject to Continu- 
examine more closely the nature of the custodia which ^"^4^0! 
determines the continued possession of movables, but when «* li3,nd. 
we deal with land it becomes apparent that Savigny's test 
of the power to resume control at will is unsatisfactory. 
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Land cannot run away, and it cannot be lost or, under 
ordinary circumstances, destroyed. Provided, therefore, 
no one else has entered, there is, in the land itself, no 
reason why the ]possessor should not at any moment resume 
the actual use of it. There may be impediments to such 
resumption apart from the land. The possessor may be 
made a prisoner, or his means of getting to the land may 
be interrupted, as by the breaking down of a bridge. But 
the latter event would hardly be deemed to interrupt the 
possession, either in fact or in law (Sav. Poss. 255, n. (g) ; 
Ihering, Grrund des Besitzes-Schutzes, 169) ; and if the 
former can be regarded as destroying the possession in 
fact, it has no such effect on the possession in law. (Of. 
Holmes, Common Law, p. 237.) The examples of forcible 
detention given in the Poman law suppose detention on 
the land, and probably it is implied that possession of the 
land is at the same time acquu'ed by the person using the 
force. (Savigny, p. 258, and passages there referred to.) 
But, putting aside these special cases of inability to use 
the land, and having regard merely to the condition of the 
land itself, it does not seem to be a sufficient test of actual 
possession that the person who has once ta.ken possession 
should be able to resume his occupation at will. A tres- 
passer, who encloses and uses land, would not be deemed 
to retain actual possession, if he went away, leaving behind 
him no signs of his occupation ; or if he simply erected a 
fence, his possession would not continue after the fence 
had been knocked down. (See per Bovill, O.J., in Worssaiii 
V. Vandenbrande, 1868, 17 W. E. 53.) Similarly, if he 
occupies a house, and then removes his furnitm-e and leaves 
the door unlocked. In all these cases he may, provided 
no one else enters, resume possession at will, but this is 
not enough to continue his possession. He must keep up 
some visible signs of his occupation. He must from time 
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to time be exercising acts of ownership oyer the land, or 
he must at least take measures to exclude strangers, as by 
maintaining fences or locking gates and doors. And this 
accords with the view above adopted as to the nature of 
physical control. In the case of land it is not merely the 
power to use the land and exclude others which satisfies 
the requirement of physical control, but the actual user 
and exclusion of others. For the continuance of actual 
possession this user and exclusion must continue to be 
manifested. The visible marks of occupation continue the 
possession as to land, in the same way that cudocUa 
continues it as to goods; or as to both we may apply 
Ihering's test, that possession continues so long as the 
possessor is the apparent owner. (Grund des Besitzes- 
Schutzes, p. 209.) 

In general the intention to possess does not come into Oontinu- 
prominence in the continuance of possession. As in the animus 
acquisition of possession, it is sufficiently apparent from 
the state of facts relied upon to show physical control. 
Acts of user, the erection and maintenance of barriers, the 
leaving of furniture in a house (see per Bramwell, L. J., in 
Leigh v. Jack, 1879, 5 Ex. p. 272), all these show an in- 
tention to continue the possession. And if they are at an 
end, if the occupation is definitely given up,' it matters not, 
so far as actual possession is concerned, that the possessor 
retains an intention to possess. The physical element 
being gone, the actual possession is at an end also. This 
view does not, perhaps, conflict with the rule recognized 
in the Eoman law that possession might sometimes be 
preserved animo solo. The stock illustration was the case 
of pastures used only at certain seasons of the year. 
" Saltus hibernos aestivosque ammo possidcmus, quanivis certis 
temporibus eos relinquamus." (D. 41, 2, de poss. ; 3 Paul. 
11.) The explanation appears to be that, by using the 
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pastures at the appropriate season, the possessor did in 
fact exercise sufficient control over them to support his 
occupation, and there was throughout, therefore, the pro- 
per union of the two elements of physical control and 
intention. 
Termina- In the Eoman law the civil possession is said to come to 
civU° ^^ ^^^ ®° ^'-"-'^ ^® either physical control or intention to 
possession, possess fails. " JEjus quidem quod corpore nostra teneremus 
ponsessionem amitti vel animo vel etiam corpore." (D. 41, 2, 
de pass. ; 44 Pap. 2 ; 8 Paul, as interpreted by Savigny, 
Poss. 247.) In English law we must distinguish between 
possession for trespass and seisin, and between possession 
with and without title. 
Possession Where possession is held with title, the civil possession 
^" ' '^' does not depend upon the continuance of occupation. An 
owner or a lessee who has once entered can maintain 
trespass against a stranger, although he is not at the time 
of the stranger's entry actually occupying the land. 
Neither is the mere failure of user or occupation a discon- 
tinuance of possession within the meaning of the Real 
Property Limitation Act, 1833, so as to make the statute 
run. This requires not only absence of possession on the 
part of the owner, but also actual possession by a stranger. 
{Smith V. Lloyd, 1854, 9 Ex. 662.) It may be said that a 
withdrawal from possession under such circumstances as to 
show an intention not to return (see Leigh v. Jacl;, 1879, 
6 Ex. D. p. 272) — a failure at once of physical control 
and intention, or a complete abandonment — would have a 
greater effect; and would terminate the civil possession 
although the title still continues. In Boe v. Bramston 
(1835, 3 A. &E. 63), it was held under such circumstances 
that the statute ran. This seems to be opposed to the 
later authorities, in which the discontinuance of possession 
is not made to depend at all upon the intention of the 
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possessor, but upon the acquisition of a new possession by 
a stranger; but probably an owner who had thus put 
himself out of possession, could not maintain trespass until 
he had re-entered. If this is correct, then civil possession 
accompanied by title is not terminated by the mere failure 
of occupation, but is terminated where there is an intention 
to give up possession. 

Where possession has been taken without title, there Possession 
seems to be no reason to suppose that the civil possession title. 
lasts for a moment after the actual possession is abandoned, 
and this is in accordance with the doctrine of Trustees' 
Agency Co. v. Short (1888, 13 App. Cas. 793), that when 
a trespasser quits possession, the possession vests again in 
the owner. " Their lordships," said Lord Maonaghten, 
" are of opinion that if a person enters on the land of 
another and holds possession for a time, and then, without 
having acquired title under the statute, abandons posses- 
sion, the rightful owner, on the abandonment, is in the 
same position in all respects as he was before the intrusion 
took place." In other words, the civil possession is not 
only out of the trespasser, but is vested again in the owner. 
This result seems to depend on the failure of the physical 
element in possession, and it is not necessary to refer 
specially to the intention. The possessor has, in fact, 
discontinued his occupation, whether he intends to return 
or not. But in the case of intermittent occupation — the 
so-called possession solo animo — the existence of the in- 
tention is material ; and, if its continuance can no longer 
be presumed, the possession is at an end. In Brown v. 
Notletj (1848, 3 Ex. 219), the plaintiff had taken a close 
from the tenant for life for a term which expired at 
Christmas, 1848. The close was used for cattle, except 
during the winter months when it was covered with water. 
In November, 1847, the plaintiff drove his cattle out and 
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thomed up tlie gate. The tenant for life died in January, 
1848, and the plaintiff obtained a new agreement from a 
person claiming to be entitled in remainder, but did not 
enter under it. Shortly afterwards the defendant, who 
also claimed the land, put a look on the gate, and the 
plaintiff brought trespass. It was held that he was not in 
possession. Apart from the determination of his tenancy, 
his possession would have continued until he did some act 
showing an intention to terminate it. But after such 
determination his continuance in possession would have 
made him a trespasser, and hence some positive act 
showing an intention to continue it was necessary, such 
as keeping cattle on the close, or, if the gate had been 
locked, retaining the key. (Per Parke, B., ibid. 222.) 
In other words, the possession not being supported by 
continuous user, it was at an end, when, owing to failure 
of title, the intention was deemed to have been changed. 
Continu- The remarks which have been made as to continuance 
seisin. of possession held under title apply also to the continuance 
of seisin when the freeholder is the person lawfully 
entitled. When the true owner has by entry acquired 
seisin in deed, this lasts until terminated by the transfer 
or devolution of his title, or by a disseisin. With respect 
to the seisin of a disseisor, whose title is not yet perfected 
by the Statute of Limitations, it is difficult to speak with 
certainty. Upon principle his title is perfectly good save 
as against the disseisee, and even against the disseisee he 
ranks as freeholder until the true title is restored by 
re-entry. Hence the case is analogous to that of posses- 
sion under title, and the seisin of the disseisor might be 
supposed to continue exactly as though he was the true 
owner until re-entry by the disseisee. But for the decision 
of the Privy Council in Trimtccs' Agenci/ Co. v. Short 
(1888, 13 App. Oas. 793), it would have been submitted 
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that this is the law. In that case, A., the true owner, had 
a title to land in New South Wales under a Crown grant 
of 1810. More than twenty years before the commence- 
ment of the action, possession was taken by B., and the 
statute thereupon ran against A. Before the statutory 
period had elapsed, B. abandoned the possession, and 
subsequently 0. took possession and was in possession at 
the end of the twenty years. He claimed that the statute 
had continued to run against A., and that A.'s title, there- 
fore, was barred. But, as already stated, the Privy 
Council held, that when B. abandoned possession, A. was 
placed in the same position as before the intrusion took 
place. It was not found as a fact that B. was a disseisor. 
If he was a mere trespasser, the decision is less open to 
objection ; though even then it seems doubtful whether, 
after a dispossession, the possession can vest again in the 
owner without re-entry. But having regard to the cir- 
cumstances of the case, and in particular to the direction 
of Martin, C.J., which assumed that the intruder claimed 
the land, it seems probable that he was a disseisor. If so, 
the fee was in him, and A. had merely a right of entry, 
and this state of things must have continued until B.'s 
actual estate in fee had been terminated in one of the 
recognized modes — transfer, devolution on death, or fresh 
disseisin — or until A.'s re-entry. Mr. Challis suggests 
that the restoration of A. to his original seisin can only 
be explained by a novel application of the doctrine of 
remitter. (L. Q,. E. Vol. V. 185.) In fact, however, the 
case was decided without regard to any technical rules as to 
seisin, and it appears to be founded rather on the distinc- 
tion between ownership and possession of the Eoman law 
than upon the common law distinction between an estate 
and a right of entry. 
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CHAPTEE IV. 



THE MAINTENANCE OF POSSESSION. 



The pro- POSSESSION, 'whether accompanied by title or not, enjoys a 
possession, certain measure of protection which varies in diSerent 
systems of law. This protection may be considered ac- 
cording as it is designed to maintain or recover possession. 
Trespass. The appropriate remedy in English law for maintaining 
an existing possession is an action of trespass, but this is 
not restricted merely to the maintenance of possession. 
Any disturbance of an existing possession is regarded as a 
trespass, for which, in the absence of justification, an action 
will lie. The disturbance may be so serious as quite to 
put an end to the possession, and hence trespass lies 
against a disseisor (Litt. s. 430) ; or, on the other hand, it 
may be so slight as to be only important as an infringe- 
ment of the possessor's apparent right. [Ellis v. Loftus 
Iron Co., 1874, L. E. 10 C. P. 10.) But statements that 
the maxim " de minimis lex non curat " has no application 
to the law of trespass (Olerk & Lindsell on Torts, p. 267), 
and that the smallest possible interference with the rights 
of another is actionable, go perhaps too far, and it may be 
doubted whether every unlawful entry on land, however 
harmless or unpremeditated, is actionable. (L. Q,. E. 
Yol. VIII. 143, n. ; and see Article in 97 L. T. p. 192.) 
Actual As already pointed out, the possession protected in 

required, trespass is wider than the ^wssessio of the Eoman law, and 
includes every possession in fact except that of a servant. 
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On the other hand, it is restricted to possession in fact, 
and to maintain trespass the plaintiff must have had an 
actual possession at the time of the alleged trespass as 
opposed to a mere right to possess. " It is common learn- 
ing," said Martin, B., in Hodson v. Walker (1872, L. E. 
7 Ex. at p. 69), "that to maintain trespass to real pro- 
perty the plaintiff must have been in possession at the 
time the trespass was committed. The gist of the action 
is the injury to the possession, and the plaintiff's having 
the title will not enable him to maintain trespass." (Of. 
Sarper v. Charlesworth, 1825, 4 B. & C, per Holroyd, J., 
at p. 592.) And accordingly a lessee [Wheeler v. Monte- 
fiore, 1841, 2 Q. B. at p. 142 ; Ryan v. Clark, 1849, 14 
Q. B. at p. 73), or the assignee of a lease (Harrison v. 
Blackburn, 1864, 17 0. B. N. S. at p. 691), cannot main- 
tain trespass in respect of the premises until he has actually 
entered upon them. So, although a statutory possession 
under the Statute of Uses is sometimes called an actual 
possession, it is merely a possession in law, and will not 
suffice for trespass. " If," said Bridgman, 0. J., in Geary 
V. Bearcroft (1667, Carter, 57), "a man bargains and sells 
lands, presently the bargainee hath actual possession ; he 
may surrender, assign, attorn, and release ; yet he cannot 
on this possession bring a trespass." (Cf. Litchfield v. 
Ready, 1850, 5 Ex., per Parke, B., at p. 945.) 

There appear, however, to be two exceptions to this rule. Exoep- 

One is in favour of a landlord who has let his land at will. ^ ^ ' 

1. Lessor 

Since he is entitled to resume possession at any moment, at will. 

he is allowed to sue in trespass as though he was in actual 

possession. (Pollock on Torts, 3rd ed. p. 325 ; Bigelow's 

L. C. on Torts, p. 355.) And the other depends on the 2. Tres- 

doctrine of trespass by relation. This doctrine is founded reTaUon. 

upon the notion that when a person who is in possession 

is dispossessed, and subsequently recovers possession, he 

L. F 
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ought, for the purpose of bringing trespass, to be regarded 
as having remained in possession the whole time. Formerly 
it appears to have been applied only in oases of disseisin. 
A disseisee, after re-entry, was able to bring an action of 
trespass against the disseisor in respect of the continuance 
of the latter upon the land, and thus recover mesne profits. 
So, too, he could bring trespass against a stranger for a 
trespass, not amounting to a fresh disseisin, done during 
the disseisin, for by re-entry he vested the possession in 
himself ah initio. (Com. Dig. " Trespass," B. 2.) But in 
this respect the law was not consistently carried out, and 
the disseisee was unable to maintain trespass, and recover 
mesne profits, against persons claiming by title under the 
disseisor, or even against a subsequent disseisor. {Liford's 
Case, 11 Rep. 51 a.) In such cases he recovered the 
whole profits against the original disseisor. (Of. Bigelow's 
L. 0. on Torts, p. 361.) 
Modem Eecently, however, the doctrine of trespass by relation 

extension it jiijji pj 

of trespass has been extended to the case oi trespass upon a possession 
by reia- ][g-f^ vacant by the death of the possessor. If he was seised, 
this is the case of heir and abator, and it was at one time 
said that the heir's seisin in law was not sufficient to give 
him the benefit of trespass by relation upon his subsequent 
entry. (Com. Dig. " Trespass," B. 3.) But this is a hard- 
ship on the heir, who is left without remedy, and Barnett 
V. Earl of Guildford (1855, 11 Ex. 19) appears to establish 
that the doctrine applies both in favour of the heir as to 
freehold property, and in favour of the executor or adminis- 
trator as to leaseholds. But this is only on account of the 
vacancy occasioned by the decease of the ancestor, or testa- 
tor or intestate, and the doctrine does not apply where by 
assignment a right to possession is vested in an assignee. 
Litchfield v. Ready, 1850, 5 Ex. 939 ; of. Badclife v. 
Anderson, 1858, E. B. & E. 819.) 
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It is a settled principle that possession, apart from title, Justiaoa- 
enables the possessor to maintain trespass. Hence, it ia 
not competent for the defendant to justify his trespass by 
merely showrag that the plaintiff's title is defective. He 
may, however, justify by setting up title in himself — a 
title, that is, giving an immediate right to possession 
{Ryan v. Clark, 1849, 14 Q. B. 65) — or in some person 
under whose authority he is acting. At one time the 
distinction seems not to have been recognized, and it was 
thought that the defendant could set up the jics tertii. 
Thus, if he justified his entry as being made by command 
of, or as bailiff to, the person entitled to possession, the 
actual possessor was not allowed to traverse the command, 
or the authority, and the sole question was as to the out- 
standing title. "It is not material," it was said in 
Trevilian v. Ptjne {circ. 1700, 1 Salk. 107), "that the 
defendant has done a wrong to a stranger, if it be none to 
the plaintiff." But this doctrine would rob trespass of its 
character as a possessory action, and it has not been 
followed. In Graham v. Peat (1801, 1 East, 244), it was 
allowed that a possessor could maintain trespass against a 
wrongdoer, although the title of the possessor was shown 
to be bad, and Trevilian v. Pijne was expressly overruled 
by Chambers v. Donaldson (1809, 11 East, 65), where it 
was held that in trespass quare claustim f regit, if the defen- 
dant pleaded title in another by whose command he justi- 
fied, the command might be traversed. 

But though it is said generally that the defendant in Title must 
trespass may justify by setting up title in himself, this right of 
implies that his title gives him a right to immediate ®'^*'^" 
possession. Such right carries with it a right of entry, 
and it is really under the latter right that he justifies. If 
he has no right of entry he is a wrongdoer, and the person 
in actual possession can maintain trespass against him. 

f2 
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(Cf. Harper v. CJwrle&worth, 1825, 4 B. & 0. p. 592, per 
Holroyd, J.) This distinction was not observed in the old 
rules of pleading, and the inaccuracy caused considerable 
misgiving. (Lamhert v. Btroother, 1740, Willes, 222.) 
Thus, where the defendant pleaded liherum tenementum, 
he might well have a freehold estate, and yet have no 
right to enter. The plaintiff, for instance, might be his' 
tenant. The plea was accepted, however, in practice as 
alleging a freehold in the defendant with a right to imme- 
diate possession {Doe v. Wright, 1839, 10 A. & E. p. 781 ; 
Ryan v. Clarlse, 1849, 14 Q. B. p. 71) ; and it was for the 
plaintiff to reply, if he could, that such right did not in 
fact exist. It must be noticed that the right to immediate 
possession, carrying with it a right of entry, does not 
imply a right which is good against aU the world ; it is ' 
sufficient that it exists against the plaintiff. This will be 
the case if the plaintiff in obtaining possession has made 
himself a wrongdoer as against the defendant's earlier 
possession, although the absolute title be outstanding in' 
a third person. The point depends on the nature of a 
right of entry, a matter which can more conveniently be 
considered in connection with the remedies for recovering 
possession. {Post, p. 96.) 
Eoman In the Roman law there does not seem to be any 

procedm'e quite on the same footing as the action of 
trespass, but analogies are afforded by the iaterdicts quod 
n aid clam (D. 43, 24), and uti possidetis (D. 43, 17). 
The former lay for any forcible or secret interference vsdth 
the soil, or with things affixed to the soil (D. 43, 24, quod 
vi aiit clam ; 1 Ulp. 4) , as ploughing or digging a ditch 
{ibid. ; 9 TJlp. 3 ; 22 Ven. 1), cutting down trees (7 Ulp. 5), 
or destroying buildings (7 Ulp. 9 ; 9 Ulp. ^jr.). And an 
interference with the soil was said to be forcible if done 
after prohibition. {Ibid. ; 1 Ulp. 5.) The remedy was 
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aimed primarily at the violence or secrecy (1 Ulp. 3), and 
it accrued to the person who was thereby damaged (11 
Ulp. 14; 12 Van.) ; to the owner, if the damage touched 
the reversion ; to the usufructuary or tenant also, if it 
touched the present enjoyment of the land. (16 Paul. 1.) 
It did not require that the plaintiff should have been in 
possession at the time of the injury, and if he was in 
possession he need not have had possessio in the technical 
gense. (16 Paul, pr.) The interdict accordingly is not 
treated as one of the possessory interdicts. 

The recognized possessory remedy for the maintenance of Interdict 
possession was the interdict uti possidetis. (D. 43, 17, uii detis. 
poss. ; 1 Ulp. 4, 8.) This was intended to guard against 
the disturbance, real or apprehended, of an existing 
possession ; though, if real, it must have stopped short of 
putting an end to the possession. Originally, as appears 
from the form of injunction issued by the prsator — " uti 
eas aedcs, quihus de agihir .... quo minus ita possideatis, 
mm fieri veto {ibid.; 1 Ulp. ^r.) — it implied violence, but 
violence was assumed to exist whenever a possessor was 
prevented from using the land as he pleased (D. 43, 16, 
de vi; 11 Pomp.) ; and there are indications that any inter- 
ference with the quiet enjoyment of the land was a ground 
for granting the interdict. (D. 43, 17, tdi poss. ; 3 Ulp. 
2 — 6 ; of. Windscheid, Pand. I. p. 430 — " Possession is 
disturbed, without being terminated, when in any single 
respect the will of a non-possessor is made to prevail with 
regard to the thing over the will of the possessor.") If 
this was the case, then, since damages were given for past 
disturbance (Savigny, Poss. 313 ; D. 43, 17, idi poss. ; 
.3 Ulp. 11), the effect would be very much the same as in 
trespass. But on the other hand it is said that the 
disturbance must be of a permanent character (Sohm's 
Inst, trans, by Ledlie, 253) — must really threaten the 
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possession — and this accords better with the original 
object of the interdict, which was probably to maintain 
the existing possession until the determination of the 
question of title. To entitle the plaintiff to the interdict, 
he must have possessio, that is, he must have civil posses- 
sion as opposed to mere natural possession (D. 43, 17 uti 
pass.; 1 Ulp. 6; 3 Ulp. 8), an exception, however, being 
made in favour of the usufructuary. {Ibid.; 4 Ulp.) But 
where "possessio " existed, it was immaterial that its 
origin was wrongful. " Qualiscumque eiiim possessor hoe 
ipso, quod possessor est, plus juris hahet quam ille qui non 
possiclei." {Ibid.; 2 Faxil.) 
Defence. The remedy being solely possessory, the defendant could 
not justify the disturbance by setting up title. He might, 
however, plead one of the exceptiones vitiosm possessionis ; 
that is, that the plaintiff had obtained possession from him 
wrongfully {vi, dam), or that he held under him as tenant 
at wiU (precario). {Ibid. ; 1 Ulp. pr., 5.) In favour of the 
defendant, who as against the plaintiff is entitled to 
possession, and who can recover it by a possessory remedy, 
the slight violence involved in the trespass is overlooked. 
In other words, out of the wrong to the defendant's 
previous possession, there arises a right of entry which 
justifies a trespass on the possession of the plaintiff. If, 
however, the trespass is by a stranger, then, as just stated, 
the plaintiff is not prejudiced by the tortious nature of his 
possession, and the interdict is available for him. {Ibid. ; 
1 Ulp. 9.) Thus if A., who has possessio, whether with title 
or without, is ejected by B., A. has a right of entry under 
which he can justify a disturbance of B.'s possession. 
But as against a third party C, B.'s possession is pro- 
tected, notwithstanding its wrongful origin. 



CHAPTEIi V. 

THE RECOVERY OF POSSESSION. 

So long as there is a distinction between proprietary and Proprie- 
possessory actions, a claimant may recover possession of possessory- 
land either upon his right of property in a proprietary ^°^^°^- 
action, or upon his right of possession in a possessory 
action. In the former case, the title to possession is 
finally settled as between the parties to the action ; in the 
latter case it is settled only provisionally, and the party 
defeated in the possessory action may still be able to gain 
possession by a proprietary action. In the Roman law 
and in the former English law, the distinction between 
the two forms of procedure was well established. In the 
present English law it has disappeared, and in an action 
to recover possession of land, the plaintiff and defendant 
alike may set up any title they have. 

(a) Proprietary Actions. 

A proprietary action, as just stated, is an action in Roman 
which the plaintiff relies on his right of property. ^' 
Ordinarily, perhaps, the term implies that he claims as 
owner, though the action is in principle the same when 
the plaintiff claims possession in respect of some sub- 
ordinate right derived under the owner. But ownership, 
or dominium, in the Eoman law, is essentially different 
from the estate in fee simple which takes its place in 
English law, and the distinction involves a corresponding 
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difference in proprietary actions. In Roman law there 
can be only one owner, and lie remains owner whether or no 
he has possession. He may lose his ownership by remain- 
ing out of possession, but till that event has happened his 
legal position is unchanged. He is owner, and the person 
who has obtained possession is no more than possessor. 
The ownership which the law recognizes implies a title 
good as against all the world, and when a claimant desires 
to recover possession by a rei vindicatio, the ordinary pro- 
prietary action, it is a title of this kind that he must prove. 
The mere possessor cannot bring the action, though, when 
his possession is such that time is running in its favour, 
when, that is, it has originated in lawful title, and is 
bona fide, a special remedy, the actio PuhUciana (D. 6, 2, 
de Puhl. act. ; 1 Ulp. pr.), was introduced by the praetor 
for his benefit. Apart from this it would seem that a 
previous possession by the plaintiff in a proprietary action 
was only effectual as presumptive evidence of ownership. 
(Cf. Paul. Sent. V. 11, 2 ; Ihering, Grund des Besitzes- 
Schutzes, 52.) He would fail, therefore, if the defendant 
could in any way show that he was not in fact the owner. 
The action of ejectment appears to have been sometimes 
treated as though it required the same strict proof of title. 
(Of. Doe V. Barnard, 1849, 13 Q. B. 945.) 
In former In English law proprietary rights are more intimately 
law! associated with possession, that is, with the form of pos- 

session known as seisin. The person who is seised of land 
is owner de facto iu a sense in which this phrase could not 
be used of the '^possessor" of Roman law. He has an 
estate which can be alienated or devised, and which has 
aU the incidents of ownership as regards strangers. If it 
was gained by disseisin, the disseisee has no estate, but 
merely a right of entry. This right is, at the present time, 
capable of being devised or alienated, and it is not liable to 
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be tolled save by lapse of time ; but the person entitled to 
it, although he is properly spoken of as owner, is merely 
pwaevdejure. There are now, indeed, two titles. "As 
soon as a disseisin is committed, the title consists of two 
divisions ; first, the title under the estate or seisin ; and 
secondly, the title under the former ownership " (Prest. 
Abst. II. 285) ; and in dealings with the land, each of 
them has to be taken into account. 

The principle that seisin confers a title as against Writ of 
strangers seems to have been recognized in the writ of ^^ 
right, the proprietary action of the early English law. In 
form, indeed, that went as near alleging absolute owner- 
ship as was possible under the circumstances. An allega- 
tion merely of the seisin in fee of the claimant or his 
ancestors, which was sufficient in a possessory action, was 
not sufficient in a writ of right. It must also be stated 
that the seisin had been made effectual by the taking of 
" esplees " or profits. This implied that union of jus 
proj)rietaiis a^ad jus possession is, which went by the name of 
droit droit. (Bracton, III. 360 ; f . 206 b ; Co. Litt. 266 a.) 
Moreover, the seisin was alleged to be de jure (Bracton, 
V. 432 ; f . 372 b) ; and it was settled so late as the present 
century that this allegation was essential. (Dowland v. 
Blade, 1804, 5 East, 272.) 

But the allegation of seisin dejure is not to be taken to TitKneed 
bar a person entitled under a tortious seisin from recovering perfect. 
in a writ of right. Such a person must establish the 
seisin under which he claims, and must show that it 
existed in the time of the king named in the pleadings 
(Litt. s. 514) ; moreover, if it was the seisin of an ancestor, 
he must deduce title under the ancestor. All this is the 
foundation of his title. But when it has to be determined 
whether the title thus set up shall prevail against the 
tenant, the question is not whether it is an absolute title 
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good against the world, but "whether it is relatively better 
than any title which the tenant can show. (Of. Ihering, 
Grrund des Besitzes-Schutzes, 73 n.) Sometimes, indeed, 
the writ of right is spoken of as though it required 
absolute title. It is said that it is a writ brought by him 
who has the full and mere right of property to the land in 
him, to recover the right of possession. (Booth, Eeal 
Actions, p. 85.) But, in fact, the "mise" was joined 
(Co. Litt. 294 b), or issue taken, on the question which of 
the two parties, the demandant or the tenant, had the 
greater right. {Majus jus ; Grianville, trans, by Beames, 
p. 58; Bracton, Yol. Y. 108; f. 331 b; Booth, Eeal Actions, 
96.) In other words, though the question related to "mere 
right," yet this was only as opposed to right of posses- 
sion, and the matter to be determined was whether the de- 
mandant or the tenant had the " more mere right " (Litt. 
ss. 482, 485, 488) ; in short, whether, putting aside the 
jus possessionis, a phrase which will be considered subse- 
quently, the demandant had right to the land as against 
the tenant. (Of. Litt. s. 487.) It may be noticed that 
Bracton expressly recognizes that there may be different 
rights of property, a better right and a worse right, 
existing together (Yol. YI. 433 ; f. 435) ; and that although 
a person has " most possession and most right," another 
may still have " maj'iis j'lis." (Yol. III. 4 ; f. 160.) 
Writ of But the matter does not rest there. A case is given by 

a tortious Littleton (s. 478), where a writ of right might be brought 
on a tortious seisin, and there is no hint that exception 
could be taken to the defect in the demandant's title, nor 
is any such suggestion made by Lord Coke. " If a man 
be disseised by an infant who alien in fee, and the alienee 
dieth seised, and his heir entereth, the disseisor being within 
age, now is it in the election of the disseisor to have a writ 
of chmi fuii infra wtatem, or a writ of right against the 
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heir of the alienee, and which writ of them he shall choose, 
he ought to recover hy the law." The result seems clear, 
that as in general the person actually seised ranked as 
owner for the time being, so, after seisin had been lost, he 
might recover in a proprietary action as against all persons 
claiming under a subsequent seisin. As between the suc- 
cessive seisins, the only test is priority in point of time. 
" The first and more ancient is the most sure and more 
worthy title ; Quod prius est, i-erius est, et quod j^irkis est 
tempore, potiiis est jure." (Co. Litt. 347 b.) And the 
" most ancient " is at the same time the " most mere " 
right. (Litt. s. 478.) The title which a demandant must 
establish in a writ of right is not an absolute title against 
all the world, but a title relatively better than that of the 
tenant. (Of. per Lord Ellenborough, O.J., in Bowland v. 
Slade, 1804, 5 East, p. 289.) 

(b) Possessory Actions. 

The result of affording legal protection to possession — juspos- 
possessio in the Eoman law, seisin in the English law — is *''***''""- 
to create a right of possession. The term Jus possessionis 
is used occasionally in Eoman law (D. 41, 2, de pass.; 4:4: 
Pap. pr. ; 48, 6, ad L. Jul. de n pub.; 5 Marc. 1; cf. 
Sav. Poss. 17), and it is familiar in English law. But 
so soon as a right of possession is recognized, it is 
capable of existing apart from the possession on which it 
was founded. It may, therefore, descend to an heir, and 
after the possession has been parted with — as to a tenant — 
it may enable the former possessor to recover possession. 
The distinction between possessory remedies in the Eoman 
and in the early English law depends on the extent to 
which this quality is ascribed to the right of possession. 

In the Eoman law possession is treated as altogether Property 
distinct from property. " JVi/iil commnne hahet proprietas g^gjon!" 
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cum possessionem (D. 41, 2, rfe^oss.; 12 TJlp. 1.) Posses- 
sion is protected by the interdicts, but these are in general 
personal to the possessor, and the resulting right of 
possession is not dealt with as an independent right. It 
exists solely by virtue of the specific remedies, and does 
not rank as a species of ownership. In English law the 
position of seisin is different. It cannot be said that 
seisin — even tortious seisin — has nothing in common with 
ownership. TDhq jus possessionis founded on seisin is iden- 
tical with an estate in fee simple — or with some smaller 
interest carved out of such an estate — whether defeasible, 
as an estate acquired by disseisin (Co. Litt. 58 b.), or not ; 
and it confers all the advantages of a. jus piropirietatis as 
against strangers. The jus possessionis is the ownership de 
facto, and exists as an independent right until the owner 
ffe yi«re restores his estate by entry or action. The range 
of possessory remedies is correspondingly extensive, and ia 
fact the distinction between proprietary and possessory 
actions was chiefly in respect of procedure. Possessory 
actions existed for aU the ordinary wrongs which an owner 
could suffer, and it was usually sufficient for him to rely 
upon his right of possession. The right of possession was 
more easily asserted than the right of property, and an 
owner who had the right of possession was entitled to take 
advantage of this fact. Conversely, as against strangers, 
the right of possession carried with it the right of pro- 
perty, and the disseisor had his choice of bringing a 
possessory action or a writ of right. The two rights are 
only contrasted when the owner has lost his right of 
possession, and is driven to rely solely on his right of 
property. 
Changes The changes in the two rights are frequently described 
of posses- in the books. If A., the true owner of land, is in posses- 
property. sion, he has jus proprktafis and jus possessionis. If he is 



THE RECOVERY OF POSSESSION. 71 

disseised by B., B. has at first no right at all against A., 
though as against the rest of the world he has at once 
ajus possessionis. But when A. 's right of entry is tolled, 
B. has now a complete Jus possessionis against A., and if 
A. enters, B. wiU recover against him in a possessory 
action. A. retains, however, for a time his right to bring 
a possessory action against B. (Co. Litt. 283 b.), and 
when this is barred, he has, for a further time, his writ of 
right. (Co. Litt. 266 a. ; 239 a., note (1) ; Black., Bk. III. 
Ch. 10; Gilbert's Tenures, p. 23.) And all this time, 
since B. can bring a writ of right on his tortious seisin 
against strangers, it seems correct to say that, as against 
them, he has a Jus proprietatis. 

In form, the distinction between proprietary and posses- Defence to 
sory actions, whether in the Eoman or the early English action. 
law, is well marked. In a possessory action neither 
plaintiff nor defendant can allege title as owner. The 
plaintifE alleges merely possession — that is, p)ossessio or 
seisin — in himself or in some person through whom he 
claims, and a specific wrong to such possession. The 
defendant, on the other hand, may set up a previous 
possession in himself or in some person through whom he 
claims, and may plead by way of justification a wrong to 
that possession. This is equivalent to saying that he sets 
up a right of entry. In the Roman law the defence is 
limited to the three cxceptiones vitioscB piossessionis {vi, clam, 
precario), and no direct reference is made to a right of 
entry. In the English law the defences are as numerous 
as the possible infringements of the Jus possessionis, and 
the right of entry is recognized as an independent right 
existing in favour both of the person originally wronged 
and his successors in title until for some special reason taken 
away or "tolled." But the substance of the defence is in 
each system the same — a previous wrong to possession for 
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wliich tlie defendant migM have had a possessory action. 
In neither can the defendant set up his right of property. 

For simplicity it has been said that in a possessory 
action the plaintiff alleges a wrong to his possession. 
This is sufficient for the case where he has himself been 
dispossessed, but it is more correct to say that he sets up a 
violation of his right of possession, and the possession on 
which this is founded may be a possession which he him- 
self has never had, or which he has parted with. Treating 
the matter on this footing, the right of possession may be 
violated in three ways : by a wrongful entry on an exist- 
ing possession, by a wrongful entry on the death of the 
possessor before the entry of the heir, or by a wrongful 
holding over after the termination of a limited interest 
granted by the possessor. In English law these are the 
three cases of disseisin, abatement, and deforcement. The 
Roman law recognizes wrongs corresponding to the first 
case and the third case, but probably not to the second. 
Moreover, since in English law the jus possessionis springs 
out of an estate in fee which is capable of settlement, we 
have also the case of intrusion. In considering the various 
forms of possessory actions it is convenient to classify them 
according to the wrongs they were intended to remedy. 



I. — Possessory Remedies in the Roman Laiv. 

It would be out of place here to attempt any detailed 
examination of the possessory remedies of the Eoman law, 
but it is believed that a short statement of their general 
scope and effect will be of assistance, rather, perhaps, by 
way of contrast than of analogy, in understanding the 
relation between proprietary and possessory actions in the 
former English law, and also in understanding the present 
system under which the distinction between the two classes 
of action has ceased to exist. 
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(1.) Dispossession. 

In the Roman law a possession lost by force could be Interdict 
recovered by tlie interdict unde m. (D. 43, 16, de vi; 
1 XJlp. 1.) There was equally a forcible dispossession 
whether the possessor was actually ejected from the land, 
or, possession having been taken in his absence, he was 
prevented from re-entering. [Ibid. ; 1 Ulp. 24; 3 Ulp. 8.) 
So, too, if a stranger entered secretly {clam), and refused 
to leave, this was a forcible dispossession (D. 41, 2, deposs.; 
6 Ulp. 1) ; and a special interdict de clandestina possessione 
— if it ever existed, which is doubtful (Sav. Poss. 348 ; cf . 
D. 10, 3, comm. div. ; 7 Ulp. 5) — became unnecessary. It 
was essential, however, that the taking possession should 
be against the wiU of the possessor, and hence the inter- 
dict did not lie in the case of a delivery of possession under 
the influence of fear. (D.43,16, t^ef/; 5Ulp.) To maintain 
the interdict the plaintiff must have had possessio. " Inter- 
dictum autem hoc nulli competit nisi ei qui tunc cum dejicere- 
tur possidebat " — in the technical sense, that is, not merely 
in possessione — " nee alius dejici nsus est quam qui possidet." 
{Ibid. ; 1 Ulp. 23.) As a matter of convenience, however, 
the interdict was granted, like the uti 2^ossidetis, to the 
usufructuary {ibid. ; 3 Ulp. 13, 14) ; and, where the 
person ejected was not the possessor, it lay in favour of the 
person on whose behalf he was occupying. (D. 43, 16, 
de vi; 1 Ulp. 22; 20 Labeo, Paulus.) And title was 
immaterial. It was sufficient that the plaintiff had been 
possessor, even though he was not the owner. (" Vel non 
dominus, D. 43, 16, de vi; 8 Paul.) 

Originally the defendant could use the same plea as in Defence, 
trespass, and could allege that the plaintiff himself had 
committed a wrong to the defendant's previous possession. 
{Vi, clam, precario ; Gains, IV. 154.) In other words, such 
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earlier wrong gave Mm a right of entry. But this right 
was subject to an important restriction as to the manner 
in which it might he exercised, and although the use of 
unarmed force {vis quotidiana) was permitted, it was for- 
bidden to have recourse to arms {vis armata). Hence, if 
the defendant had entered in this manner, the entry was 
wrongful, his plea failed, and he would be compelled to 
restore the possession. {Ibid. 155.) But subsequently this 
distinction was abolished. By a constitution of a.d. 389 
(C. 8, 4, tinde vi, 7) violence of all kinds was punished by 
loss of possession, and the result seems to have been to 
deprive the defendant in the interdict of the advantage of 
pleading the previous wrong to his own possession. (Of. 
Ortolan's Justinian, II., p. 763.) Hence, when the inter- 
dict is described by Justinian, it is expressly said that no 
such plea is available. (Inst. IV. 15, 6.) In addition to 
this, violence was punished criminally under the Lex Julia 
de vi, and the offender, if he had used vis publica, might be 
condemned to banishment; if vis privata {sine armis), to 
forfeiture of the third part of his goods. (Inst. IV. 18, 8.) 
The result of these laws was at once to make a violent 
entry a crime, and to take away the right of entry which 
was previously recognized in the interdict procedure. The 
Roman law thus differs from the English law which, while 
making a forcible entry a crime, leaves the civil right un- 
touched. {Post, Chap. VII.) 
Right of Originally, then, an ejected possessor had a right of 
^^ ^' entry to be exercised with slight force only. Thus if A., 
a possessor, was ejected by B., B. did not at once gain a 
possession protected against A., although it was protected 
against all other persons : " Qui a me vi possidebat, si ab 
alio dejicicdur liabet interdictuiii." (D. 43, 16, de vi ; 1 TJlp. 
30 ; Ulpian wrote before the Constitution of a.d. 389, 
above referred to.) Subsequently, however, A. was not 
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allowed a right of entry, and the possession of B. was 
protected at once against all the world. He obtained, that 
is, by his wrong, a complete jus possessionis. This assumes 
that A.'s earlier possession had been really ended, for it 
was permissible to use even armed force to defend an 
existing possession from attack, or to recover it imme- 
diately. (iVbw ex intervallo, ibid. ; 3 Ulp. 9.) In other 
words, the law recognized a right of fresh re-entry. 

Ordinarily, in Eoman law, the parties to a possessory Parties 
action are the persons actually concerned in the wrong interdict. 
complained of, the possessor who has been ejected and the 
wrongdoer. But, as to the possessor, there seems to be no 
reason why, in the event of his death, restitution should 
not be made in a summary way to his heir, and the heir 
accordingly was allowed to bring the interdict. (D. 43, 
16, de vi; 1 Ulp. 44.) As to the defendant, it is to be 
remembered that the interdict was not only for the 
restoration of possession, but also for damages, it being 
the right of the plaintiff to be put entirely in his original 
position {ilid. ; 1 Ulp. 31), and this seems to have been a 
ground for restricting it to persons implicated in the 
wrong complained of. Thus it lay against the ejector 
himself, whether the wrong was done by him personally, 
or by other persons acting under his orders (D. 43, 16, 
de vi; 1 Ulp. 11, 12) ; and also against any person 
who wrongfully {dolo nialo) procured the ejectment to be 
made. {Ibid. ; 3 Ulp. 12.) But it did not lie against the 
heir or other person claiming under the ejector or against 
a stranger. (D. 43, 17, uti poss. ; 3 Ulp. 10 ; 43, 16, 
de vi; 7 Paul.) To a certain extent this defect was cured 
by the rule that the interdict lay against the wrongdoer, 
although he had parted with the possession, and he was 
compelled to pay the value of the plaintiff's interest 
(D. 43, 16, de vi ; 1 Ulp. 36 ; 15 Paul.) ; and it made no 
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difference that he had lost possession without any fraud 
or negligence on his part. But there was still the possi- 
bility that he might die in possession, and that his heir 
would profit by his ancestor's wrong. Hence, although 
the heir was not liable to the interdict, and could not be 
called upon to pay damages, a different remedy, an actio in 
factum, lay to recoYcr the possession. And as this was 
merely to recover the possession, and was not in any sense 
penal, it was not limited, like the interdict, to the year. 
(D. 43, 16, de vi; 1 Ulp. 48 ; 2 Paul. ; 3 Ulp. pr., 1.) And 
a similar action was allowed against the wrongdoer him- 
self, after the interdict was barred by the lapse of the 
year. This remedy appears to be based on the principle 
that possession gives a title. The judgment does not 
punish the wrong, but simply restores the possession to 
the party who, as against the other, has the better right. 

(2.) Wrongful Entry on Death of the Possessor. 
Entry on It appears to be very doubtful whether the Roman law 
possessor. ^^^ ^'^J remedy for the case where a stranger entered 
upon the death of the possessor; a remedy, that is, in 
which the heir recovered as against a stranger solely on 
proof of the possession of the deceased and his own title 
as heir. The point is a crucial one for the rival theories 
of Savigny and Ihering. If, as Savigny held, possessory 
remedies are designed to check violence, it is sufficient to 
give them to the actual possessor. The heir who has not 
entered need not be considered. Hence, in spite of the 
division of interdicts into interdicts for maintaining, 
recovering, and obtaining possession (Inst. lY. 15, 2), 
and the mention of the interdict quorum bonorum as an 
interdict for obtaining possession, Savigny rejects such a 
remedy as contradictory. According to him, possessory 
remedies must be founded on the existing or previous 
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possession of the plaintiff. He cannot by such a form of pro- 
cedure originally obtain possession. Savigny suggests two 
grounds on which the interdict quorum bonoriim, by which 
an heir under certain circumstances obtained possession of 
the goods of his testator, might rank as possessory ; by 
fictitiously ascribing possession to the heir when he has 
in fact no more than a right to possess ; or by allowing 
him to base his remedy on the possession of his testator. 
(Poss. 290.) The fiction is the seisin in law of English 
law, but there is, Savigny says, no authority for it in 
Roman law ; and although the interdict in question has 
been referred to the latter ground, he denies that it was in 
fact founded on possession. A different view is taken by 
Ihering. According to him possessory remedies exist in 
favour of the owner to save him from the burden of proof 
of title, and since this burden is equally heavy for an heir 
who has never been in possession, his theory requires that 
the heir should have an appropriate possessory remedy. 
Such a remedy he suggests was afforded by the hereditatis 
petitio for the heir at law, and by the bonorum possessio for 
the heir in equity. (Grrund des Besitzes-Sohutzes, 85 et seq.) 
But the details of the controversy do not concern us. The 
important point is, that the Roman law did not distinctly 
recognize that the right founded on possession went, like 
a right of property, to the heir. 

(3.) Wrongful Continuance in Possession. 

In general, when a possessor parted with the actual WrongM 
possession of the land to a tenant, he retained the possessio ^^o. of 
in himself. Hence, if the tenant, either during the term possession. 
or afterwards, disclaimed the landlord's title, this dis- 
claimer was regarded as a forcible dispossession of the 
latter. The tenant at once acquired the possessio, and the 
landlord might bring against him the interdict unde vi. 
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(Sav. Poss. 49 ; D. 43, 16, de vi. ; 12 Marc. ; 18 Pap. pr.) 
In the corresponding case in English law the tenant did 
not become actually seised. It was only a disseisin at the 
election of the landlord. 
Interdict But upon a grant of land upon request [precario), which 
created a tenancy similar to a tenancy at will, the legal 
effect in regard to possession was different. Th.& possessio 
passed to the tenant, and if he refused to deliver up the 
land on demand, the landlord had against him the interdict 
de precario. (D. 43, 26, de prec. ; Sav. Poss. 354.) By 
this remedy he or his heir (D. 43, 26, de prec. ; 8 Ulp. 1 ; 
12 Gels. 1) recovered possession from the tenant, and 
probably from the heir of the tenant. {Ibid. ; 8 Ulp. 8 ; 
Savigny, Poss. 357.) The remedy may be explained in 
two ways. The original possession of the landlord gives 
him a jus possessionis. Out of this right the interest of 
the tenant is derived, and if he holds over after his 
interest has ceased by demand of possession, he violates 
the landlord's right of possession. The interdict is 
thus brought into line with the other possessory remedies. 
But the matter may also be treated as one of estoppel. 
If, it is said in the Digest, a person who could claim 
a thing as his own, chooses to take it from the pos- 
sessor as tenant at will {precario), he is bound by such 
taking, for what he obtains is the possession which is 
another's. (D. 43, 26, de prec. ; 22 Yen. pr.) In the 
present English law this latter principle supplies to a 
certain extent the want of a separate system of possessory 
remedies. 



II. — Possessory Remedies in English Law. 

5 been remarked above that in English la'w 

ions were so numerous that an owner who 

of possession could usually obtain the redress he required 



Forms of It has been remarked above that in English law posses- 
sory actions were so numerous that an owner who was out 
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by their means. He did not, save under special circum- 
stances, rely on his title as owner and bring a writ of right. 
He relied, in the first instance, on his jus jwssessionis, 
and considered which of the recognized species of injury 
had been done to it. These injuries were all included 
under the name of ouster, the various forms of ouster 
being disseisin, abatement, intrusion, and deforcement. 
(Black. Book III. Ch. 10.) Discontinuance was a form of 
deforcement, but the actions by which it was remedied 
were classed as proprietary. It will be convenient to state 
first the nature of the remedies for disseisin, for abatement 
and intrusion, and for deforcement respectively ; and then 
to consider, with regard to all, the manner in which the 
defendant might justify the apparent wrong. 

(1.) Disseisin. 

The principal remedy for disseisin was the assize of novel Assize 
disseisin, a remedy, says Bracton, "multis vigiUis excogitatam disseisin. 
et inventam . . . . ut per summariam cognitionem absque 
magna Juris solemnitafe quasi per compendium negotium ter- 
minetur." (Yol. III. 38 ; f. 164.) The objections to the 
writ of right were the trial by battle and the numerous 
essoins, or excuses for delay, by which the trial might be 
postponed. As an alternative to trial by battle there was 
introduced trial by the great assize, but the manner of 
choosing the assize furnished additional opportunities for 
delay (Eeeves, Hist, of Eng. Law, I. 189), and, though 
the Court had some power of control, the proceedings were 
extremely dilatory. The design of the assize of novel dis- 
seisin, and also of the assize of mort d'ancestor, was to avoid 
raising the question of right, and to deal instead with the 
mere question of fact : in the one case, whether the plaintiff 
had been disseised by the defendant ; in the other, whether 
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the ancestor of the plaintiff had died seised. Such ques- 
tions of fact were referred to a jury sumraoned by the 
sheriff, and the matter was disposed of summarily, no 
essoins being permitted. (Grlanv. trans, by Beames, 304, 
311, 339.) 
The plain- By the Writ of novel disseisin the plaintiff complained 
that the tenant had unlawfully disseised him of his freehold 
— " injiiste et sine judicio disseisivit eum de libera tenemento 
suo." The disseisin was effected so soon as the claimant 
had been dispossessed against his will ; and dispossession, 
as in the Roman law, took place whenever a person seised, 
or an agent ,or a member of his family in seisin — for with 
Bracton in seisina is equivalent to in possessione — in his 
name, was in any way ejected, or if, being absent at the 
time of the entry by the stranger, he was subsequently 
prevented from retui-ning. A disturbance in the user of the 
land, too, might amount to a disseisin (Bracton, Yol. III. 
16 ; f. 161 b) ; though, if it feU short of dispossession, it 
would be a disseisin only for the purpose of the assize, a dis- 
seisin, that is, at election. But to be disseised the claimant 
must have been seised, and this is implied, too, in the 
statement that he had been disseised " of his freehold." 
How such seisin was acquired has been shown above {ante, 
Chap. III.) ; and, in the case of a disseisor, Bracton did not 
allow his seisin to be complete until the disseisee's right of 
entry was gone. When this had happened the disseisee 
lost as well his civil as his natural possession, and could 
only reinstate himself by means of an assize. (Bracton, 
III. 30 ; f. 163 b.) If, then, the terms of the writ had 
been strictly followed, it appears that, until the disseisor 
had acquired this perfect seisin, he had no freehold, and 
could not truly say that he had been disseised of his free- 
hold. He would therefore fail as against a mere stranger 
as much as against the disseisee. But the law adopted the 
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principle that possession ought to be universally protected 
save as against a person having right to enter, even though 
such protection might not be strictly consistent with the 
terms of the writ. If, it is said in one place, a possessor 
has no right of holding, yet a stranger has no right to eject 
him (Bracton, III. 274 ; f. 196 ; of. III. 384 ; f. 209 b) ; 
and copying the words of Paulus already quoted (D. 43, 
17, uti poss. 2), Bracton observes elsewhere (III. 270 ; 
f. 196) that, under whatever circumstances a man is in 
possession, whether of his own property or another's, and 
whether lawfully or unlawfully, from the mere fact that 
he is in possession, he has more right {phis juris) than one 
who is out of possession and has no right. And this doc- 
trine was applied in practice by refusing to allow a stranger 
to plead want of freehold in the disseisee. Although, says 
Bracton, a man is possessing unlawfully, and so would 
have no action against the true owner, yet he will have an 
assize against such as have no right, and his want of free- 
hold cannot be pleaded against him. (Bracton, III. 42 ; 
f. 165 ; and cf. III. 388, f. 210, where a disseisor is spoken 
of as having a quasi-freehold against him who has no right.) 
But though the claimant in an assize need not show a 
complete seisin in himself, his possession must be such as 
may ripen into seisin ; he must not, for instance, be merely 
tenant for years. 

Concurrently with the assize of novel disseisin there lay Wiit of 
a wait of entry sur disseisin. (Booth's Eeal Actions, 'fysIislZ 
p. 174.) Writs of entry bore a considerable resemblance 
to the writ of right, and were adapted from it for the 
purpose of referring to a jury cases of wrong to the 
jus possessionis. It seems at times to be doubtful whether 
they were in their nature proprietary or possessory, but in 
later times they were possessory, and this is apparent from 
the fact that in a writ of entry the possessor might recover 
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against the true owner. They were the special remedy for 
deforcement, or wrongful continuance in possession, and 
under that head they will be further considered. But 
there was a writ of entry sur disseisin, in which the claimant 
complained, exactly as in an assize, that the tenant had 
disseised him of his freehold, and which 'was said, there- 
fore, to be in the nature of an assize. As a concurrent 
remedy it was, perhaps, not necessary. (Cf. Booth, p. 172.) 
Its value lay in the fact that it could be adapted so as to 
enable the claimant to recover possession from persons 
against whom an assize would not lie. 
Parties. The judgment in the assize of novel disseisin was said 

to be threefold : restitutory, directing the claimant to be 
put in seisin of the land; penal, punishing the disseisor 
by fine and imprisonment for the violence ; and in damages 
for the unlavrful detention. (Bracton, III. 14 ; f. 161 b.) 
And being thus penal, it was at first confined to the 
disseisor and disseisee. Hence, it did not lie in favour of 
the heir of the disseisee, though, as to the disseisor, the 
term was extended by Bracton to include not only the 
actual disseisor, but also the tenant at the time the civil 
possession was terminated. Not till then was the disseisin 
complete. Consequently the feoffee of the disseisor, or a 
subsequent disseisor, then holding the land, was liable. 
(III. 34 ; f. 164.) 

But this restriction as to parties did not accord with the 
real scope of possessory actions in English law. It might 
suffice in an action which was analogous to the interdict 
wide vi, and which aimed merely at protecting an existing 
possession and punishing the aggressor. It did not suffice 
to assert the Jus possessionis when this was no longer merely 
personal, but was practically a right of property, and 
when possessory actions had been adopted as the ordinary 
remedies for an owner. It was necessary to make the 
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possessory action avail for persons claiming under tlie 
disseisee, and against persons claiming under the disseisor, 
and also against subsequent disseisors. Some change was 
made in this direction in the assize of novel disseisin (cf. 
per Lord Mansfield, Taylor v. Horde, 2 Sm. L. C. 9th ed. 
p. 704) ; hut the extension was only fully carried out by 
"writs of entry. In allowing the writ to the heir of the 
disseisee there was no difficulty. He simply alleged the 
injury to his ancestor's seisin instead of his own (Bracton, 
Vol. II. p. 455 ; f. 218 b ; cf. Booth, p. 175) ; and so, 
where the disseisor himself was no longer in possession, 
the case was met by some special form of the writ. If the 
tenant claimed throtigh the disseisor immediately, this fact 
was stated, and the writ was said to be in the per ; if 
through some person to tohom the disseisor had granted the 
land, these facts were stated, and it was in the per and cui. 
At common law the remedy extended no further, but by 
statute (Statute of Marlebridge, 52 Hen. III. c. 30 ; 2 Inst. 
153) a writ of entry might be brought in the pod, however 
many changes had taken place in the possession, the alle- 
gation being that the tenant had entered after the original 
disseisin (Co. Litt. 238 b ; Black. Bk. III. Ch. 10 ; Booth, 
pp. 175, 176) ; and this included the case of a subsequent 
disseisin. 

(2.) Abatement and Intrusion. 

Owing to the division of the fee into successive estates, Abate- 
the English law had to provide for two cases of unlawful Stmsion. 
entry on the death of the person seised, namely, on the 
death of a tenant in fee, and on the death of the tenant of 
a particular estate. The entry of a stranger before the 
heir or devisee in the former case was called an abate- 
ment ; his entry before the remainderman in the latter, an 
intrusion. "An intrusion," says Blaokstone (Bk. III. 
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Ch. 10), " is always immediately consequent upon the 
termination of a particular estate ; an abatement is always 
consequent upon the descent or devise of an estate in fee 
simple." In the case of abatement upon an heir the 
recognition of the wrong shows also that the heir has a 
right. He has a right of possession founded on the 
possession of his ancestor ; or more strictly, his ancestor's 
jus possessionis has descended to him. But the English 
law, while speaking of jus jiossessionis, did not always take 
the strict analytical view. To secure recognition of the 
wrong it was necessary that there should have been a 
violation, not of a mere right, but of an existing seisin, 
and hence a seisin in law was ascribed to the heir. This 
is said to be not a mere right to possess, but a presumption 
of actual possession. (Williams on Seisin, 53.) Thus the 
English law adopts the fiction which Savigny suggested 
would support a possessory action by the heir, but which 
he failed to find in the Eoman law. {Ante, p. 83.) Simi- 
larly a seisin in law was ascribed to the remainderman. 
It was by virtue of this seisin in law that abatement and 
intrusion were regarded as violations of an existing seisia, 
and were therefore classed as disseisins (in the wider 
sense of the word, 2 Sm. L. 0. 9th ed. p. 710, note). 
Assize of The proper remedy for abatement was the assize of 
d'anoestor. mort d'ancestor. This lay in favour of the heir, where his 
predecessor, being a father, mother, brother, sister, uncle, 
aunt, nephew, or niece, died seised, and a stranger 
entered. The heir had to prove that his predecessor was 
seised in fee at the time of death ; that he died within the 
time of limitation ; and that he himself was the next heir. 
(Booth's Eeal Actions, 207.) The first point concerned 
possession merely, not title. Indeed, it is expressly said 
that the writ lay, although the predecessor was in by 
disseisin. {Ibid.) When the predecessor was a kiasman 
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of remoter degree, a similar remedy was provided by the 
writs of aiel, besaiel, and cozenage. 

Conom'rently with, these remedies lay a writ of entry Writs of 
siir abatement, which, like other writs of entry, could be ,', 

' ' '^ ' sur abate- 

brought against the original abator, or in the degrees — the m^nt; 
per, the per and cui, and the post — against others holding 
the land after him. When the assize and the other writs 
Just mentioned became obsolete, this remained as the 
sole remedy. An example of its use occurs in 1795. 
[Smith V. Coffin, 2 H. Bl. 444.) For the case of intrusion sur intru- 
a writ of entry sur intrusion was allowed in favour of the 
remainderman or reversioner. (Booth, p. 181.) 

(3.) Deforcement and Discontinuance. 

The early English law recognized numerous cases in Unlawful 
which a possession lawfully acquired might be unlawfully ance ia 
continued. The estate taken by the tenant of the land possession, 
might either have been originally of limited duration, or, 
though unlimited, it might have been taken under circum- 
stances which precluded his retaining it. Thus the grant 
might be voidable for some incapacity in the grantor or 
fault in the grantee ; or it might fail by reason of the 
insufficiency of the estate of the grantor. A further case 
arose where an heir kept the widow out of her dower, or 
a co-heir out of his share of the inheritance. 

The appropriate remedy for wrongful continuance in Writs of 
possession was a writ of entry, as, for instance, the writ of 
entry ad terminum qui prceteriit, which lay against a lessee, 
whether for years or for life, who held over after the 
expiration of his term. "Writs of entry are classed by 
Braoton with proprietary actions (Vol. V. 2 ; f. 318), but 
they differed from a writ of right in that issue was taken 
not on the mere right, but on the fact of holding over ; 
and this was a matter which might be submitted to a 
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jury. So in a writ of entry 8ur disseisin, issue was taken 
on the disseisin. Further, there was a slight restriction in 
the admission of essoins, the essoin de malo lecti not being 
allowed. 
Turning Originally, however, the holding over was only referred 
entry to to a jury if the oircumstances which showed it to be unlaw- 
riSit° and ^^ could be proved by the actual sight and hearing of the 
vice versd. -jvitnesses ; in other words, where the terms of the grant and 
the entry under it could be proved by living testimony. If 
it was necessary to have recourse to traditional testimony, 
the writ was said to be turned into a writ of right, 
and the mere right was then determined by battle or the 
great assize. (Bracton Y. 9; f. 318 b.) Conversely, the 
claimant, by offering suitable proof, might turn his writ 
of right to a writ of entry, but this required the consent 
of the tenant, who might elect whether to put himself on 
a jury concerning the entry, or determine the right by 
battle or the great assize. So the tenant, by setting up a 
feoffment to himself from the ancestor of the claimant, 
might turn the writ of entry into a writ of right, and join 
issue whether he had greater right by reason of the feoff- 
ment, or whether the claimant ought to hold the land. 
Writ of It is said that the claimant must not, as in the count on 

possessory a writ of right, allege seisin in his own demesne as of fee 
reme y. ^^^ ^j^^ taking of esplees, or here, too, the tenant may 
treat the writ as a writ of right, and defend by battle or 
the great assize. He must only claim the land as his 
possessory right, if he held for life, or as his inheritance, 
if he held in fee. But in later times this distinction was 
neglected, and the pleadings in a writ of entry might 
allege seisin as of fee and of right by the taking of 
esplees. (See, for example. Booth, Eeal Actions, 177.) 
On the other hand, writs of entry ceased to be Kable to be 
changed into writs of right. They were classed with 
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possessory actions, and this was in accordance with their 
real nature. They are brought upon the right of posses- 
sion, and they allege a specific violation of such right. 
The violation may be a disseisin, abatement, or intrusion, 
as in the writs of entry denoted by these terms ; or the 
violation may be a holding over after the termination of 
an estate taken under a grantor who had the right of 
possession, as in the writ of entry acf terminum, qui prceteriit 
and other writs about to be mentioned. In any of these 
cases the disseisor, or some person claiming under him, 
may succeed against the disseisee. In the case of holding 
over on the termination of a limited estate, the right of 
the grantor to recover against the grantee is commonly 
put on the ground that the grantee is estopped from 
disputing the grantor's title. Perhaps this circumstance 
has tended somewhat to obscure the true nature of -wiits 
of entry as actions simply possessory. 

Besides the writ of entry ad terminum qui prceteriit for Holding 
holding over by a tenant under a grant for life or years, avoidance 
writs of a similar nature were provided for all ordinary cases °grmin^a- 

of holdinsr over after the avoidance or other termination of tion of 
° _ estate. 

an estate taken under a grant from the person actually seised. 

Where the grant had been made by a lunatic, possibly the 

lunatic himself, but at any rate his heir, could recover by a 

writ of entry dum nonfuit compos mentis; where by an infant, 

the infant, on attaining twenty-one, recovered by the writ 

dum fuit infra cetatem. An instance of failure of the 

grant from default in the grantee arose where a woman 

had given a man lands in fee or in tail to marry her in 

convenient time. If he failed to do so, she recovered by 

the writ of entry causa matrimonii prcelocuti. A feoffment 

in fee made by a tenant for life, in dower, or by the 

curtesy, conferred, of course, only a defeasible estate as 

against the remainderman or other person entitled on the 
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death of the feoffor. If he waited until such death, he 
had a writ of entry at common law, hence called the writ 
ad communem legem. But though such feoffment was a 
cause of forfeiture, and gave the remainderman an imme- 
diate right of entry, he had during the life of the feoffor 
no action. In the case of tenant in dower, this defect was 
supplied by the Statute of Gloucester, and a writ was given 
known as the writ of entry in casit proviso. Subsequently, 
in analogy to this, a writ in consimili casu under the Statute 
of Westminster II. c. 24, was allowed for the case of 
alienation by a tenant for life or by the curtesy. 
(Booth, 200.) Similar to the position of a remainderman 
was that of a married woman whose lands had been 
alienated by her husband. Upon the termination of the 
marriage by divorce she recovered the lands by a writ of 
entry cui ante divorciiim, or her heir recovered them by a 
sur cui ante diwrcium. Upon its termination by the death 
of the husband the writs were cui in vita and sur cui in vita 
respectively. 

In principle the case of alienation by a tenant in tail 
was the same as that of alienation by any other limited 
owner, but it was treated differently. It effected a dis- 
continuance of the estate tail, with the result that the 
estate could only be restored by action, and consequently 
the issue had, upon the death of the tenant in tail, no 
right of entry. And even then they did not recover by a 
writ of entry, but by a formedon, an action which was 
ranked with proprietary, not with possessory actions. 

Where an heir entered and refused to assign the widow 
her dower, or a co-heir entered and refused to share the 
land with his co-heirs, the case resembled abatement, save 
that the entry of the heir or co-heir was lawful. But the 
death of the ancestor gave the widow or other heirs as good 
a right as the heir so entering, and it was a deforcement to 
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exclude them. The widow, however, had no remedy 
which was recognized as possessory. She had to bring a 
writ of light, either a writ of right of dower, or of dower 
unde nihil hahet. (Booth, 118, 166.) The nuper ohiit, on 
the other hand, which was the remedy for the co-heir, 
seems to have been regarded as possessory. (Booth, 204.) 

The above writs of entry stated the circumstances under Form of 
which the tenant had entry into the land, and from which ^try° 
it appeared that his continuance on the land was wrongful. 
" They are called," says Booth (Eioal Actions, 172), "writs 
of entry, not only because they speak of the entry of the 
tenant in the writ, but hkewise show for what reason the 
possession ought not to be detained from the demandant." 
Thus, a writ of entry ad communem legem upon alienation 
by tenant in dower claimed land into which the tenant had 
no entry save through the tenant in dower who was dead, 
the demandant at the same time alleging that he was heir 
to her husband. (Booth, 190.) But the reference to entry 
was not essential, and it was enough to state the facts 
which impeached the tenant's possession. A writ dum fuit 
infra cetatem simply claimed the land which the demandant 
had granted to the defendant while he was of full age ; a 
writ ad terminum qui prcBteriit claimed land which had been 
demised to a tenant for a term which had expired. All 
these writs of entry, like the writ of entry sur disseisin, 
might be brought by a demandant upon the seisin of his 
ancestor, and by being framed in the per, the ^;er and cui, 
or the post, might be brought against the actual holder of 
the land, although he was not the original wrongdoer. 

(4.) Defence to Possessory Actions. 
In stating the nature of a possessory action {ante, p. 77), Plea of 
it was said that the defendant in such an action cannot ^defen- 
plead his title generally, although in some cases he is ^^^^ 
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right of allowed to plead in justification of the wrong a previous 
possession. , i ■ • , i , t . 

wrong to his own possession, or, more accurately, to his 

own jus possessionis. In the Roman law such a plea was 

called an exceptio vitiosce possessionis. In the English law 

it is sometimes said that the plaintiff may plead his title, 

hut this is misleading. It does not mean that he may 

plead that he is owner ; it means that he may estahlish a 

right of entry, and since such a right springs out of a 

violation of the jus possessionis, the principle is really the 

same as in the Roman law; the defendant alleges an 

earlier wrong to the right of possession on which he relies. 

It was a good plea, we are told, as well in an assize as in 

a writ of entry sur disseisin, that the defendant was seised 

of the land until by the plaintiff disseised, whereupon he 

re-entered. (Booth's Real Actions, pp. 180, 274.) The 

difference is that in English law the wrong need not have 

been done by the actual plaintiff in the possessory action. 

A disseisee has right of entry on the alienee or the 

disseisor of his disseisor. And, moreover, as a consequence 

of the more extended recognition of the jus possessionis — 

th.ejusjMssessionis being for many purposes placed on the 

footing of a right of property — the list of wrongs out of 

which a right of entry may arise is longer than in the 

Roman law. Right of entry springs not only out of 

a disseisin (vi, clam), or a withholding by a tenant at will 

(precario), but also out of an abatement, an intrusion, or 

any of the numerous cases of deforcement. 

Eight of That right of entry springs out of a wrong to the jtcs 

^' possessionis, and is not confined to the true owner, is 

abundantly clear. In general it existed side by side with 

the right to bring a possessory action. In the case of 

disseisin Bracton calls it the " primum et principale reme- 

dium,'" and so in the case of the other wrongs to the right 

of possession described above. Sometimes, indeed, it was 
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the only remedy. A person whose right of possession was 
infringed, whether by unlawful entry, or by unlawful 
continuance in possession after a lawful entry, had always 
a right of entry, though the law might not give him a 
right of action. Thus, before the iatroduction of the 
writs of entry in casii proviso and in consimili casu, the 
remainderman or heir might treat an alienation by the 
tenant for life, or by the curtesy, or in dower, as a cause 
of forfeiture, and forthwith enter on the alienee, although, 
till the death of the limited owner, he had no right of 
action. And if a right of entry is given to B. in conse- 
quence of a wrong to his possessory right done by C, it is 
immaterial that B. is himself a wrongdoer against A. Of 
this numerous examples are to be found. If B. has 
disseised A., and is himself disseised by C. (Co. Litt. 
277 a.), or makes a feoffment to C. on condition, and 
the condition is broken (Litt. s. 409), or, being an infant 
alienes to C. in fee (Litt. ss. 408, 478), in all these cases 
B. may enter on 0. And if A., after his right of entry 
had gone, had entered on B., it is clear that B. might 
have re-entered. 

The duration of the right of entry has been already Duration 
noticed under the head of disseisin. With Bracton the of entry 
right was no more than a right of fresh re-entry. It was 
to be exercised at once — flagrante disseisina (Bract. III. 24; 
f. 162), incontinenti (III. 348; f. 206) — and while it lasted 
the disseisin was not complete. The result is the same as 
in the interdict unde m after the abolition of the excejjtiones 
ntiosce possessionis. But the tendency of the Enghsh law 
is the reverse of the Eoman, and the plea of wrong to 
an earlier jus possessionis, or the defence of right of entry, 
ia more and more allowed. Professor Maitland has 
-shown (L. Q. E. IV. 286) how at first the right of entry 
is allowed against the disseisor, though not against one 

L. H 
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■who takes under him by title, either as feoffee or heir. 
Then the feoffee is ■ deemed to be a party to the wrong, 
aad the right of entry is allowed against him, unless he 
has been in possession for a year and a day. (Co. Litt. 
237 b.) Ultimately, the feoffee lost even this measure of 
protection, and right of entry was denied to the disseisee 
only as against the heir of the disseisor. At the same 
time, although down to 1833 right of entry was always 
liable to be toUed by a descent cast, it was frequently 
kept alive by continual claim. 

When once the plea of wrong to an earlier possession 
— the exceptio mtiosce possessionis — was allowed, it was 
allowed equally to each side. After the defendant's plea, 
the plaintiff had his replication, the defendant his re- 
joinder, and so on. In these pleadings each party could 
trace back the defects of his opponent's jus p)ossessionis, 
until some fact was reached upon which they were at 
issue. In practice these pleadings were limited by the 
doctrine of descent cast. Before long one party would 
probably plead a dying seised, and as this prima facie 
showed a complete Jus possessionis in him, the next step on 
the opposite side was correspondingly restricted. 

The other party might plead a continual claim, and so 
avoid the effect of the descent cast. An interesting 
example of this is given in Eastell. (Entries, 275 a.) 
In a writ of entry stir disseisin, T. complained that W. S. 
had unjustly and without judgment disseised him of a 
certain manor with the appurtenances. Plea, that before 
T. had anything in the manor one W. A. [W. W. in the 
text, but this seems to be a misprint] was seised in his 
demesne as of fee and enfeoffed W. S. in fee. Express 
colour is then given to T.'s claim by the fictitious aver- 
ment of a previous charter to T., by which, for want of 
possession in the grantor, nothing passed. This being 
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matter of law, the case was tlius removed from the jury 
and referred to the Court. (Stephens on Pleading, 2nd 
edit. 240.) The plea continues that T. entered on W. S. 
and W. S. re-entered. T., in his replication, admits this 
entry by him, and goes a step further back to justify it. 
Eeplication that before the feoffment to "W. S., one "W. W. 
was seised in fee, and died seised, leaving J. W. his heir. 
J. "W. entered and enfeoffed T. in fee, and then W. S. 
committed the disseisin complained of. Rejoinder, that 
before W. "W". had anything in the land, W. A. was 
seised in his demesne as of fee, and was disseised by J. B. 
W. A. made continual claim. J. B. thus seised, enfeoffed 
W. "W. in fee, and W. A.'s claim was continued during 
W. W.'s life. W. W. died, leaving J. "W. his heir, who 
entered and enfeoffed T. Then "W. A. entered and 
enfeoffed W. S. Hence the earliest right of entry is that 
of W. A., but this is lost by the descent cast on the death 
of W. W., unless kept alive by continual claim. T. accord- 
ingly puts in a rebutter traversing the contiaual claim. 

So again, the other party might traverse the dying seised, 
or else, by alleging a more recent descent on his own side, 
might show that the jus possessionis has been transferred to 
him. In the last case, he was said to make a title at large. 
His opponent might then answer with the plea veniat assisa 
super tituhmi, and the recognitors thereupon inquired into 
all matters and circumstances concerning the title. (Booth's 
Real Actions, 213.) By "title " here is to be understood 
title under \h.Q jus possessionis, not the mere right. 

The above remarks contemplate the case where the Defence 

■,.Tf..,T . 'I p I in action 

wrong eomplamed oi m the assise or writ oi entry was an grounded 

unlawful entry — a disseisin, an abatement, or an intrusion, f^j^"^^" 

Where it was a deforcement — a wrongful continuance in tinuauoe 

m posses- 
possession — the defendant could deny the facts alleged, sion. 

For instance, in a writ of entry dum non fuit compos, he 

h2 
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could traverse the non compos mentis. (Booth, p. 189.) 
But he could not, while admitting the plaintifi's allega- 
tions, set up a right of property in himself, and claim to 
continue in possession in virtue of such right. This is 
simply another way of saying that a writ of entry sur 
deforcement was a possessory action. The plaintiff relied 
upon the jus possessionis, or seisin in fee, whether tortious 
or not, out of which the limited or defeasible estate of the 
tenant had been derived, and against this no Jics proprietatis 
in the tenant could be alleged. At the same time the 
tenant might under certain circumstances take the same 
defence as in other possessory actions. He might allege a 
previous wrong to his own possession, conferring a right 
of entry on himself. In this case, unless he had accepted 
the limited or defeasible estate by deed so as to be estopped 
by the deed, his original right of entry justified his con- 
tiQuance in possession. This seems to be the true explana- 
tion of the circumstance that right of entry at the time of 
the acceptance of the limited or defeasible estate was a 
good defence to an action for the recovery of possession 
upon the termiaation of the estate, though in practice the 
case was treated as an instance of the doctrine of remitter. 
The grantee of the limited or defeasible estate was not 
forbidden to set up a right of property, on the ground that 
the action was merely possessory ; but he was said to be 
estopped from disputing the title of the grantor, and this 
estoppel arose out of the mere acceptance of the estate, and 
was not confined to the case of a grant by deed. But if 
at the time of the creation of the estate (provided it was 
not created by deed) the grantee had a right of entry, he 
was then remitted to his earlier title, and the estoppel did 
not arise. 
Eemitter, The strictness of possessory actions in excluding any 
earlier title which was not accompanied by right of entry 
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was modified by the doctrine of remitter. By virtue of 
this doctrine a tenant, A., whose estate was defeasible by 
the entry, or at the suit of B., but who was also entitled 
by virtue of an earHer seisin ia fee, as against which B.'s 
estate was wrongful, might, under certain circumstances, 
use his earlier title to defeat B.'s right of entry or right 
to a possessory action. " Eemitter," says Littleton (sect. 
659), "is an ancient term in the law, and is where a man 
hath two titles to lands or tenements, viz., one a more 
ancient title, and another a more latter title ; and if he 
come to the land by a latter title, yet the law will adjudge 
him in by force of the elder title, because the elder title is 
the more sure and more worthy title." In other words, if 
there are three titles, X, T, and Z, Y wrongful as regards 
X, and Z as regards T, and if A., who is entitled to the 
land under title X, actually comes to the land under title Z, 
he may be deemed to be in under his earlier and better 
title X. It is not necessary, indeed, that title Z should be 
wrongful as regards title Y. If a disseisor aliens in fee to 
the disseisee, this may be a remitter to the disseisee. 
(Litt. s. 693.) And so there need not be three distinct 
titles. If tenant in tail discontinues the estate tail by 
enfeoffing his son in fee, on the death of tenant in tail the 
son is remitted to the estate tail. (Sect. 660.) But for 
our present purpose it is convenient to assume three titles, 
each of the last two wrongful as regards the one imme- 
diately preceding it. Consequently Z must have arisen by 
a disseisin agaiast B, or if taken under Y, its continuance 
must be a deforcement. 

A remitter after a disseisin might take place under the Remitter 
following circumstances. Suppose A., seised in fee, to be disseisin, 
disseised by B., and B. to die seised, leaving D. his heir, 
who enters. A.'s right of entry is now gone, and if he 
ejects D., this is a disseisin for which D. could recover in 
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an assize or writ of entry. But if, after such second 
disseisin, A. dies seised, leaving 0. Ms heir, C. has two 
titles, his title X under A.'s earlier, and his title Z under 
A.'s later seisin. So far as Z is concerned, it is inferior 
to D.'s title T, and D. could recover against him by a 
writ of entry sur disseisin in the per. But under the 
doctrine of remitter he is deemed to be in under title X, 
and may set this up as a defence to D.'s action. . (Of. Litt. 
s. 659.) And this favour is allowed him because he was 
himself no party to the second disseisin, that is, to the 
wrong under which title Z was created, but came to the 
land under that title by act of law. (Of. Co. Litt. 347 b, 
n. (1) ; Black. Bk. III. Ch. 10.) 
Eemitter Next take the case where title Z is derived under title T, 
ing over, but is for a limited estate or otherwise liable to be termi- 
nated. Upon such termination the person claiming under T 
wHl, apart from remitter, obtain possession from the tenant 
under Z in an action based on deforcement. Thus, suppose 
A., a woman seised in fee (title X), to take a husband who 
alienes the land to B. in fee (title Y). B. lets the same 
land to the husband and wife for the term of their two 
lives (title Z), saving the reversion to himself and his 
heirs. Ordinarily B. would, on the failure of the lives, 
recover the land as against the heir of the wife, but under 
the circumstances the wife is remitted to her earlier title. 
A person siti juris who, having a good title to land, accepts 
an estate under a defeasible title does so at his peril. It 
is his " folly " to accept possession under a bad title when 
he had a good title which he might have asserted. But it 
is otherwise with a married woman. " No folly can be 
adjudged in the wife which is covert in such a case." (Litt. 
s. 666.) And so in the case of an infant. (Sect. 664.) 
Eemitter, however, as pointed out above, is allowed in the 
case of an owner sui juris, provided he had a right of entry 
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wlien he accepted the terminable estate, and provided he did 
not take it under a deed indented so as to be estopped from 
disputing the title of his alienor. (Sect. 693.) The result 
as stated by Butler (Co. Litt. 347 b, note (1)), is that 
" there is no remitter where he who comes to the defeasible 
estate comes to it by his own act or his own assent. Hence, 
the defeasible estate to entitle the party to be remitted 
must be made to him dm-ing infancy or coverture, or must 
come to him by descent or act of law." To this must be 
added the case of remitter by virtue of right of entry. 
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CHAPTEE VI. 



THE ACTION OF EJECTMENT. 



Action of 
ejectment 
substi- 
tuted for 
real 
actions. 



All the actions mentioned in the preyions chapter were 
founded upon seisin, and were availahle only for a claimant 
who was entitled to recover seisin. The ejectment of a 
lessee was a disseisin of the freeholder, and the latter had 
his remedy by assize or writ of entry; but the lessee, being 
merely possessed, had no means of recovering possession, 
and his only remedy against the disseisor was in damages 
for the trespass by the writ of ejectione firmce. (Blackst. 
Bk. III. Ch. 11.) In the reign of Edward IV., however, 
it was held that upon this writ the lessee could recover his 
term as well, and the action having a double effect — the 
recovery of the term and the recovery of damages — it was 
called a mixed action in contrast to actions which were 
either purely real or purely personal. Subsequently it was 
found that the action afforded a ready means of determin- 
ing the title of the freeholder. To recover the term the 
lessee must show that he had received a valid grant of it, 
and since at the time of the grant the lessor must have 
been in possession, this meant that he had right of entry. 
Any entry under such right would vest the possession in 
him. Ejectment, therefore, raised the question whether the 
lessor had title to the land accompanied by right of entry, 
and this might well be brought before the Court, although 
the lease itself was a fiction. Hence, the action of eject- 
ment came to be used instead of real actions for the trial 
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of title to land, and so completely was the change efieoted 
that in the time of Elizabeth ejectment appears to have 
become the common form of action for this purpose. (Co. 
Litt. 239 a, note (1) ; Eoscoe's Eeal Actions, II. 481 ; 
Eeeves' Hist, of Eng. Law, III. 759 n.) 

In the first instance the proceedings connected with the Tie con- 
lease, even when they were designed solely to bring in 
question the freehold title, were real proceedings. The 
actual plaintiff entered upon the land and made a lease to 
A., who at the same time entered under the lease. A. was 
then ejected by a third person B., called the casual ejector. 
For the ejectment A. brought his action against B. and 
obtaiaed judgment to recover the term and damages. 
He enforced the judgment by a writ of possession. AH 
this went on in the absence of the real owner of the land, 
who might in consequence find himself suddenly turned 
out of possession by the sheriff, and, when the action came 
to be used in this manner, it was necessary to give him a 
chance of coming in to defend. But the Coiirts at the 
same time took occasion to make the non-essential parts of 
the procedure piarely fictitious. The points to be proved 
to maintain the action were the title of the lessor, the lease 
to A., A.'s entry or possession under the lease, and his 
ouster by B. The last three, however, were quite irrele- 
vant to the determination of the first, and in the seven- 
teenth century the practice was introduced of allowing the 
possessor of the land to come in and defend upon terms of 
confessing the lease, entry, and ouster. For this purpose 
he entered into a rule of court called the consent rule, and 
the trial then took place on the title. 

It miffht well happen that title to the land existed Action 

ijiTi n depended 

although the right of entry had been lost by a descent or on right 
discontinuance, or by the bar of the Statute of Limita- ° ^'^'T- 
tions, and then a real action would have been the only 
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remedy. Such cases must have frequently occurred, and 
it has been remarked as singular that, with this defect in 
the action of ejectment, real actions should have gone so 
much out of use. (Oo. Litt. 239 a, note (1).) At the 
beginning of the present century an attempt seems to 
have been made to revive them (ibid.), and a case of a 
writ of right is to be found so late as 1838. {JOavies v. 
Loiondes, 5 Bing. N. 0. 161 ; see Jayne v. Price, 1814, 
5 Taunt. 326.) But when, in 1833, rights of entry 
ceased to be liable to be tolled, except by a lapse of time 
which also destroyed the right of property, the action of 
ejectment became more efficacious, and it was considered 
safe to abolish, with certain slight exceptions, the old real 
actions, both proprietary and possessory, and to leave 
ejectment as the only means of asserting title to land. 
Title in It is commonly said that in ejectment the plaintiff 

ejectment. j,g(,oyers On the strength of his own title, not on the 
weakness of the defendant's. {Martin v. Strachan, 1743, 
5 T. E. 107; GoodtitleN. Baldwin, 1809, 11 East, p. 495.) 
" In this action," said Lord Mansfield in Roe v. Harvey 
(1769, 4 Burr. p. 2487), "the plaintiS cannot recover, but 
upon the strength of his own title. He cannot found his 
claim upon the weakness of the defendant's title. For 
possession gives the defendant a right against every man 
who cannot show a good title." The rule, however, states 
nothing as to the nature of the title which the plaintiff 
must show ; it only requires that the plaintiff must strictly 
prove the title on which he himself relies, without in any 
way seeking assistance from the defendant's want of title ; 
and, in fact, it does no more than impose on the plaintiff 
in ejectment the same burden as is imposed on the plaintiff 
in any other action. He must prove his case. ' If he has 
himself been in possession, the rule does not say that such 
possession cannot by itself give him a title ; but, if he has 
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not been in possession, he must prove that the title of 
some previous possessor — whether merely possessory or 
not — is vested in him. It was a failure in this latter 
point that called forth Lord Mansfield's statement of the 
rule in Roe v. Harvey. Neither Mrs. Haldane nor Urry, 
the two lessors of the plaintiff, had been in possession, 
but Mrs. Haldane claimed as devisee under the will of a 
previous owner. Had IJrry been out of the way her 
title would have been established. One of the plaiatifE's 
witnesses, however, stated that Mrs. Haldane had con- 
veyed her interest to IJrry, and that the deed was in 
Court. Hereupon the defendant insisted that the deed 
should be produced, and, this not being done, the plaintiff 
was non-suited. Upon a motion for a new trial the 
majority of the Kiug's Bench held that the plaintiff, by 
his own witness, had proved he had no title under 
Mrs. Haldane, and he had not proved a title under Urry. 
Hence the non-suit was right. The result is adversely 
criticized ia the note to Doe v. Billyard (3 Man & Ey. 
p. 113), and it is suggested that the dissenting opinion of 
Yates, J., was correct, namely, that the plaintiff was not 
bound to produce the deed, and that the question, whether 
he had shown a title, should have been left to the jury. 
Where, on the other hand, it is sufficiently proved that 
the title is in one or other of two persons under each of 
whom the plaintiff claims, he can recover. In Doe v. 
Parlie (1836, 4 A. & E. 816), the title was either in the 
heir-at-law or the assignees of a bankrupt, and it was held 
that the plaintiff who claimed on the demise of the heir- 
at-law and also of the assignees was entitled to recover. 

But for the decision in Damson v. Gent (1857, 1 H. & N. Possession 

. not a title 

744) presently to be mentioned, it would appear to be in ejeot- 
correct to say that bare possession does not give the ^^^ ' 
possessor a title to recover in ejectment, even as against 



108 POSSESSION OF LAND, 

a mere wrong-doer, that is, as against a person wlio enters 
witliout any apparent title. In Hawkins' Pleas of the 
Crown (I. 510), where it is said that "bare possession is 
a good title against all persons except him who hath the 
right," the author is insisting that possession can lawfully 
be maintained against strangers, not that it gives a title 
to recover in ejectment. In Allen v. Bivington (1671, 
2 Saund. 110 a), indeed, it was held that priority of 
possession alone gives a title to the plaintifE in ejectment 
against the defendant and all the world except the true 
owner; and in Asher v. Whitlock (1865, L. E. 1 Q,. B. 1), 
Cookburn, O.J., speaking of the plaintiff's title in eject- 
ment, said that possession was " good title against all but 
the true owner." But Allen v. Rivington does not seem 
to have been accepted as an authority, and in Asher v. 
Whitlock the possession was treated, not as bare possession 
— that is, trespass-possession — but as the possession of a 
disseisor. It was, therefore, accompanied by seisin in fee, 
and the seisin in fee was the title. That ejectment and 
trespass stand in this respect on a different footing was 
expressly laid down in Boe v. Barnard (1849, 13 Q. B. 
945). Possession, said Patteson, J., in delivering the 
judgment of the Court, is not sufEcient in ejectment as 
in trespass to maintain the action, and this authority was 
foUowed in Nagle v. Shea (1874, Ir. E. 8 0. L. 224). 
The distinction is illustrated by Doe v. Barber (1788, 2 
T. E. 749). A lease of a rectory house taken from the 
rector became void under 13 Eliz. c. 20 by reason of the 
non-residence of the rector for eighty days. The defen- 
dant entered upon the lessee without any colour of title, 
and in ejectment by the lessee it was held that though the 
defendant was a stranger and a wrong-doer, the lessee 
could not recover. He could clearly have recovered in 
trespass. 
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To say that mere possession does not give a title to Seisin in 
recover in ejectment is by no means tlie same as saying tho'ugk 
that the plaintifE in ejectment must show a title good a°tit°e"^' 
against the world. Ejectment has always been regarded against 
as a possessory action, and it is possessory, not only in the 
sense that the action, being for possession and not for a 
declaration of title, must be brought against the actual 
occupier {GledhiU v. Hunter, 1880, 14 Ch. D. 496) ; but 
in the sense that it could formerly be brought on the right 
of possession as opposed to the right of property, and 
consequently stood upon the same footing as the old 
possessory real actions. Ejectment, says Blaokstone 
(Book III. Ch. 11), " is founded on the same principle as 
the ancient writs of assize, being calculated to try the 
mere possessory title to an estate." Thus if, after a 
disseisin, the entry of the disseisee was taken away by a 
descent cast or the statute, and the disseisee nevertheless 
entered, the heir of the disseisor, or the disseisor himself, 
as the case might be, who had now a complete jus posses- 
sionis, would recover in ejectment, notwithstanding that 
in a vsrit of right judgment must have been for the 
disseisee. {Smith v. Tyndal, 1706, 2 Salk. 685 ; cf. 
Preston on Abstracts, II. 294.) At the present time there 
can be no jus possessionis complete against the person 
lawfully entitled, and the distinction between the right of 
possession and the right of property has passed away with 
the old real actions in which they were respectively 
asserted. But it is still useful to refer to this view of 
ejectment. Probably, as I have above attempted to show, 
seisin in fee, though tortious, gave a right of property 
which could be successfully asserted in a writ of right as 
against strangers. Certainly it gave a right of possession 
which could be asserted in a possessory real action, and 
therefore also in ejectment. 
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Asker V. This view of ejectment is supported by the Judgment of 
TFhuiodc. ^j^^-^^^^^ (jj^ ^ j_^^^^, ^_ WJiitlocJc (1865, L. E. 1 Q. B. 1) . 

At Michaelmas, 1842, Thomas Williamson inclosed from 
the waste of a manor a piece of land by the side of the 
highway. In 1850 he inclosed more land adjoining, and 
built a cottage. He occupied the whole tiU his death, in 
1860. By his will he devised the premises to his wife for 
life, while unmarried, and then to his daughter, Mary 
Ann Williamson, in fee. After the death of the testator, 
his widow remained in possession with the daughter, and 
in April, 1861, married the defendant. From that time 
they all three resided on the premises till the death of the 
daughter, in February, 1863. On her death the defendant 
and his wife, the widow of the testator, continued to reside 
on the premises ; the widow died in May, 1863, and eject- 
ment was brought, in 1865, by the heir-at-law of the 
daughter. Against him it was urged that the case was that 
of two trespassers, and that the one last in possession was 
entitled to keep the land until the person having title 
ejected him. But Oockburn, O.J., treated the testator and 
the defendant as successive disseisors, and in the course of 
the argument observed that, under the old law, the dis- 
seisor had a good title against all but the disseisee. In 
his judgment he said: "I take it as clearly established, 
that possession is good as against all the world, except the 
person who can show a good title ; and it would be mis- 
chievous to change this established doctrine 

Suppose the person who originally inclosed the land had 
been expelled by the defendant, or the defendant had 
obtained possession without force, by simply walking in 
at the open door in the absence of the then possessor, and 
were to say to him, ' You have no more title than I have, 
my possession is as good as yours,' surely ejectment could 
have been maintained by the original possessor against the 
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defendant. All the old law on the doctrine of disseisin was 
founded on the princijjle that the disseisor's title teas good 
against all hut the disseisee. It is too clear to admit of 
doubt that, if the devisor had been turned out of posses- 
sion, he could have maintained ejectment." And the 
estate which was thus good against all the world but the 
true owner, the disseisor could devise, conferring his own 
right on the devisee. " The devisor might have brought 
ejectment, his right of possession being passed by will to 
his daughter, she could have maintained ejectment, and so, 
therefore, can her heir. . . . On the simple ground 
that possession is good title against all but the true owner, 
I think the plaintiffs entitled to succeed." 

For the present it is sufficient to construe this last 
sentence as referring only to the possession of a disseisor. 
The tortious seisin of the disseisor gave him a right of 
possession for any infringement of which an assize or writ 
of entry would lie, and equally the disseisor might bring 
ejectment. At the same time it is to be noticed that 
disseisin was not found as a fact, and it is not clear that, 
under the old law, Thomas Williamson would have been 
regarded as a disseisor. It may be that Cockburn, C J., was 
intending to put any possessor, in whose favour the statute 
is running, on the footing of a disseisor, and upon this 
supposition the case wiU be used subsequently in favour of 
the theory that a change has taken place in the nature of 
the possession upon which the right of possession for the 
purpose of ejectment is based. {Post, p. 124.) 

The result so far is, that bare possession does not give OH rule as 
a title to recover in ejectment ; seisin in fee, although yeara^po^- 
tortious, does. In other words, the plaintiff in ejectment session. 
may recover on his title to possess as against the defen- 
dant, although a better right to possess is outstanding in a 
third person. This proposition, perhaps, is not consistent 
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i. Eti- witli some of tlie authorities. Lord Holt seems to have 
complete Considered that the plaintiff must have a complete jus 
pSsession. possessionis, and upon this ground he allowed twenty 
years' possession to give a good title. In Stokes v. Berry 
(1699, 2 Salk. 421), he ruled that if A. has had possession 
of land for twenty years without interruption, and then 
B. gets possession, upon which A. is put to his ejectment, 
though A. is plaintiff, yet the possession of twenty years 
is a good title in him, as if he had still been in possession ; 
and in another case {ibid.) he gave as the reason, " because 
a possession for twenty years is like a descent which tolls 
entry, and gives a right of possession which is sufficient 
to maintain ejectment." But it is clear that a disseisor 
had a right of possession on which he might maiatain 
ejectment against strangers immediately upon the dis- 
seisin, and that he was not bound to wait until, by the 
tolling of the entry of the disseisee, his right of possession 
was complete, 
ii. Evi- Later authorities speak as though the plaintiff was 

perfect bound to show not merely a right of possession but a right 
*'*^^" of property good against the world. Consequently he was 

liable to be defeated if by any means it appeared that the 
real title was in a third person. " It is sufficient," it is 
said, " if the defendant can show the real title to the land 
to be out of the lessor of the plaintiff. (Roscoe's Real 
Actions, II. 488 ; cf. Adams on Ejectment, 28 ; note to 
Boe V. Bilhjard, 3 Man. & Ey. p. 113.) If by "real 
title " is meant the title of the true owner, these passages 
must be wrong ; otherwise, how could the disseisor recover in 
ejectment against the disseisee after the entry of the latter 
was tolled ? Possibly they are to be imderstood as re- 
ferring only to the legal estate, for it was well settled that 
the plaintiff must be defeated if the defendant showed 
that the legal estate was outstanding. In other words the 
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defendant could set up an outstanding estate ; he could 
not set up an outstanding right of entry. If it was 
ever really thought that the plaintiff in ejectment must 
show a title good against the world, this would sufficiently 
account for the selection of twenty years as the period 
which would raise a presumption of such a title. Such 
period did not bar the real actions that might be brought 
in respect of an outstanding right, but it barred ejectment 
and rendered it improbable that any such right would ever 
be asserted. 

Another explanation of the period in question is that, iii. Evi- 
in the absence of any evidence as to the title under which g^isi^ in 
the possession was held, twenty years' possession was 
evidence of seisin in fee. " If no other title appears," 
said Lord Mansfield in Demi v. Barnard (1777, Cowp. 
596), " a clear possession of twenty years is evidence of a 
fee." In that case the suggestion was that the plaintiff 
was really entitled under a term of 2,000 years, and that 
the deed creating the term ought to be produced. But 
Lord Mansfield held that, if such a term existed, it would 
probably be merely a term attendant on the inheritance, 
and its existence did not interfere with the presumption 
of a fee arising from twenty years' possession. In the 
case of possession by a feoffee, the same period was 
required to raise a presumption of livery of seisin, if no 
direct evidence of livery was obtainable. (Doe v. Cleveland, 
1829, 9 B. & 0. 864 ; Doe v. Davies, 1837, 2 M. & W. 
603.) But whatever was the exact meaning of the period 
of twenty years, whether it was treated as giving a com- 
plete right of possession, or as raising a presumption of an 
absolute right to possess, or of seisin in fee which, whether 
accompanied by an absolute right to possess or not, at any 
rate gave a right against strangers, it is clear that twenty 
years' possession gave a good title in ejectment, and, 
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apparent!}', where possession only was relied on, this 
period was not only sufficient, but was essential. {Leids 
v. Price, 1761, 2 Wms. Saund. 175 a; Boe v. Parl<e, 
1836, 4 A. & E. p. 818 ; Doe v. Cooke, 1831, 7 Bing. 346; 
Doe V. Barnard, 1849, 13 Q. B. 945.) 

But in recent times the requirement of twenty years' 
possession has not been insisted upon, and if possession is 
to be regarded at all as evidence of title, there is no reason 
why possession for a shorter period should not serve. The 
duration of possession affects the weight of the evidence, 
not its nature. {Doe v. Dijball, 1829, Moo. & M. 346, note.) 
In Doe V. Webber (1834, 1 A. & E. 119), possession from 
1815 till about 1825 was held to give a title against a 
defendant who had had a subsequent possession for several 
years, and the same principle was carried further in Doe v. 
Dyball {supra) and Doe v. Martin (1841, Car. & M. 32) . In 
Doe V. Di/ball the plaintiff proved a year's possession under a 
lease, and rested his case there without further proof of his 
lessor's title : in Doe v. Ilartin he proved receipt of rent 
for a year. In each case it was held that there was 
sufficient evidence of title against a mere wrongdoer, and 
they apparently establish that any substantial possession, 
however short, affords such evidence. In Doe v. Barnard 
(1849, 13 Q. B. 945), it was said, on the authority of these 
oases, that possession was '■^ prima facie evidence of title, 
and, no other interest appearing in proof, evidence of 
seisin in fee." 

These vague references to " title," however, seem to be 
misleading. They mean that possession is evidence of 
right to possess, but when a plaintiff alleges right to 
possess he must show the interest in the land which gives 
him this right, and it is by virtue of such interest he 
recovers. The correct rule is that possession is evidence 
of seisin in fee {Asher v. Whitlock, 1865, L. E. 1 Q. B. 6 • 
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Peaceable v. Watson, 1811, 4 Taunt. 17), and the seisin in 
fee constitutes the plaintifi's title. If it appears that he 
has any other interest, he must show how such interest is 
derived under a seisin in fee. In Doe v. Byball, the grant- 
ing of the lease and possession under it were evidence of the 
lessor's seisin in fee, and the lease was the plaintiff's imme- 
diate title. It has been said that the same rule does not 
apply when title is pleaded by way of justification in 
trespass, and that the defendant, to support a plea of 
liherum tenementimi, must show either a paper title, or a 
possession for twenty years. {Brest v. Lever, 1841, 7 M. 
& W. 593; note to Allen v. Rivington, 1671, 2 Wms. 
Saund. 110 a.) But this may be doubted. The fact that 
the short possession of A. has been followed by the posses- 
sion of B. may be evidence to rebut the presumption that 
A. was seised in fee, but the presumption arises in the first 
instance whether A. is plaintifE in ejectment or defendant 
in trespass. 

The presumption of a seisin in fee may be rebutted in Rebuttal 
various ways. It is rebutted if there are other circum- gtuSptiou 
stances which raise a stronger presumption that the posses- ?* ^®'^™ 
sion was held in respect of some smaller interest, as in 
respect of a life estate. In Jayne v. Price (1814, 5 Taunt. 
326), Ann Jayne was shown to have been in possession or in 
receipt of the rents of certain land until her death, forty-two 
years before the action. After her death her daughter entered 
and held for her life — fourteen or fifteen years — and then 
persons claiming through her. Ultimately the heir-at-law 
of Ann Jayne brought a writ of right, and relied on her 
possession as evidence that she had been seised in fee. But 
it was held that under the circumstances the proper pre- 
sumption was that she had only a life estate, remainder to 
her daughter, and a similar decision was given in Doe v. 
Billyard (1828, 3 Man. & Ey. 111). The presumption of 

i2 
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seisin in fee is also rebutted by showing some other actual 
title in the possessor, as that he was tenant at will. (See 
per Mellor, J., in Asher v. Whitlocl; 1865, L. E. 1 Q. B. 
p. 6.) This would not necessarily affect his own title to 
recoYer possession, but would effectually defeat the title of 
his heir or devisee. If he were shown to be tenant at 
sufferance — that is, a tenant holding over after his term 
has expired — his own title to recover would be gone also. 
Doe V. In the above cases the presumption of a fee is rebutted 

Barnar . ^^ showing some other interest in the possessor. It is 
also rebutted if it appears that the fee has, within the 
statutory period — formerly twenty years, now twelve — 
been vested in a third person. This proposition is illus- 
trated by Doe v. Barnard (1849, 13 Q,. B. 945), though, 
in that case, no notice seems to have been taken of the 
necessary qualification that, where evidence of such out- 
standing fee is given, the plaintiff may still show that the 
fee has become vested in himself by disseisin. The action 
was ejectment for a cottage in Essex. At the trial before 
Coltman, J., at the Essex Summer Assizes, 1848, it 
appeared from the evidence given for the lessor of the 
plaintiff that, in 1815, Eobert Carter purchased the 
premises and was let into possession ; but, the whole of 
the purchase-money not being paid till 1824, no con- 
veyance was executed till that year. Eobert Carter, 
immediately after the purchase in 1815, allowed his son 
John to occupy the premises rent free as tenant at will ; 
and John continued so to occupy till 1834, when he died, 
leaving a widow, Mary Carter, the lessor of the plaiatiff, 
and a son and other children. Mary Carter occupied 
from the time of her husband's death, until a short time 
before the present action. In 1829 the father, Eobert 
Carter, mortgaged the premises for a term of years, and 
in 1845 the mortgage term was vested in Goody, who 
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attempted to recover possession under it in the action of 
Doe V. Carter (1847, 9 Q. B. 863). At the trial of this 
latter action in 1845, the verdict was for the defendant, 
and this was sustained on motion for a new trial, on the 
ground that the mortgagee's right was barred. Subse- 
quently Barnard, who claimed under Groody, obtained 
possession — it does not appear how — and in the action of 
Doe V. Barnard, Mary Carter sought to recover possession 
from him. 

To make out her title she relied on the Real Property 
Limitation Act, 1833. Her husband had been in possession 
for seventeen years, and she herself for thirteen. Presum- 
ably, therefore, the right of action which any person might 
formerly have had was barred, and his title extinguished. 
But the husband's possession, it was said, being short of 
twenty years, was not sufficient to vest the title in him, 
and, as he was not a disseisor, nothing descended to his 
heir. There being, therefore, no outstanding title, the 
effect of the statute, it was contended, was to protect the 
possession of Mary Carter against all the world, and so to 
vest the title in her. The Court, however, while admitting, 
on the authority of Doe v. Dyball (1829, Moo. & M. 346), 
and Doe v. Martin (1841, Car. & M. 32), that a posses- 
sion short of twenty years was presumptive evidence 
of a seisin in fee, and that the wife could have recovered 
on her thirteen years' possession, had nothing further 
appeared, held that her title would be bad if an earlier 
seisin, not barred by the statute, was shown, and that the 
husband's possession for eighteen years, raised a presump- 
tion of such earlier seisin in him. " These cases," said 
Patteson, J., who delivered the judgment of the Court, 
" would have warranted us in saying that the lessor of the 
plaintiff had established her case, if she had shown nothing 
but her own possession for thirteen years. The ground, 
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however, of so saying would not be that possession alone 
is sufficient in ejectment (as it is in trespass) to maintain 
the action ; but that such possession is pritna facie evi- 
dence of title, and, no other interest appearing in proof, 
evidence of seisin in fee. Here, however, the lessor of the 
plaintifE did more, for she proved the possession of her 
husband before her for eighteen years, which was prima 
facie evidence of his seisin in fee ; and, as he died in 
possession and left children, it was prima facie evidence of 
the title of his heir, against which the lessor of the plain- 
tiS's possession for thirteen years could not prevail ; and, 
therefore, she has by her own showing proved the title to 
be in another, of which the defendant is entitled to take 
advantage." Hence the plaintiff failed. 
Objections It is an obvious objection to this judgment that the hus- 
Samard. band was only tenant at will, and the presumption of a fee 
arising upon his possession was clearly rebutted. It was 
noticed in Groom v. Blake (1857, 6 Ir. 0. L. R. 400), that 
the Court did not actually determine that the heir of the 
husband could have recovered, and probably he could not. 
His father never had any estate of inheritance in the land. 
(But see post, p. 272.) The effect of the decision, it was said, 
was that the property was §'?<«««- derelict, without a rightful 
owner, and that whoever could by any means smuggle him- 
self into possession could maintain that possession against 
any person bringing ejectment ; the principle was not one 
that ought to be extended. It is singular that the widow was 
not held to have gained the fee, either by disseisin imme- 
diately upon the death of her husband, or by the statute upon 
the lapse of twenty-one years from 1815, the date when her 
husband entered as tenant at will. There was no creation 
of a fresh tenancy at will in her favour, and her continuing 
in possession might have been regarded as a disseisin, with 
the result that a tortious seisin in fee was vested in her. 
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But assuming that, in 1834, there was no adverse claim by 
her such as to make her a disseisor, yet it seems clear that 
she must have become seised in 1836, when the title of the 
true owner was extinguished by the statute. It is opposed 
to the policy of the law to allow the fee to be vacant (cf . 2 
Sm. L. C. 9th ed. 799), and if it is by the statute divested 
from the actual freeholder, it must be thereupon vested in 
the possessor for the time being (or, if time has run under 
sect. 9 of the Eeal Property Limitation Act, 1833, in the 
person in adverse receipt of rent) . This remark applies only 
to a case like the present, where the statute runs against the 
true owner although he continues to be seised. Where he 
has been disseised, different considerations arise. The effect 
of the statute is then to extinguish his right of entry ; it 
does not touch the estate in fee, which is already out of 
him. The point is of importance with reference to the title 
acquired under the statute in the case where there are suc- 
cessive possessors not claiming under each other, and will 
be considered again in that connection. {Post, p. 276.) 

Nagle v. Shea (1874, 8 Ir. E. 0. L. 224) has already Nagie t. 
been quoted as an authority that mere possession does not 
give a title upon which to recover in ejectment. The 
circumstances of the case may be conveniently stated here. 
The action was .ejectment for a house which had formerly 
been held in fee by Thomas Shea the elder, who died 
about sixty years before the issue of the writ. His 
daughter, Catherine, married Thomas Shea the younger, 
and the two, after residing on the premises with the father 
during his life, continued in possession after his death. 
They had three sons, Patrick, John, and Henry, and three 
daughters. Thomas Shea, the younger, by his will devised 
the premises to his wife for life, remainder to his son 
Patrick for life, remainder, in events which did not happen, 
over. He died in 1846. His wife Catherine survived him ; 
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his son Patrick had predeceased him. Catherine Shea re- 
mained in possession, and, in 1859, upon the marriage of her 
eldest daughter, Johanna, to the plaintiff, conveyed the pre- 
mises to him in fee. The plaintiff and his wife resided on the 
premises with the widow till her death, in 1871, and shortly- 
after that event Henry Shea forcibly ejected them. The 
plaintiff, in seeking to recover possession, denied the validity 
of the will of Thomas Shea, the younger, and claimed under 
the conveyance of 1859. But the will was upheld, and 
as the conveyance therefore had passed no more than a life 
estate, the title was shown to he out of the plaintiH. 

The question thereupon arose, whether the plaintiff 
could recover on his mere possession, and the Court 
held, on the authority of Doe v. Barnard (1845, 13 
Q. B. 945), that he could not. After referring to the 
passage from the judgment in the case quoted above (p. 
117), Keogh, J., in whose judgment Morris and Lawson, 
JJ., concurred, said : " But here it was shown that the 
title was in another, and that the defendant, who had the 
possession, could rely upon it. Presumption of title arises 
from possession when unanswered, not otherwise. Asher 
V. Wliittock is distinguishable. There the devisee of a 
person in possession without other title was held entitled 
to recover, but only because the defendant, who had 
entered, could not show title in any other person prior to 
the devisor." This hardly seems correctly to represent 
the meaning of the Court in Asher v. TFJiithcJc. It may 
not have been shown affirmatively that the title was then 
in the lord of the manor, but this, it is submitted, would 
have made no difference. It was shown that the devisor's 
possession was wrongful, and that he was a disseisor. 
Nevertheless his wrongful seisin gave a good title against 
all but the disseisee. Monahan, C.J., was inclined to give 
more weight to Asher v. Whitlock. " That case," he said, 
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" is a decision that, against a wrongdoer, mere possession is 
a sufficient title in ejectment." But though entertaining a 
strong opinion that the judgment of the majority was 
wrong, he did not dissent from it. According to the old 
law the result was quite correct. The plaintiff failed to 
prove a title, and. on his mere possession he could not 
recover. It would have been competent for him to show 
a title by disseisin, but the attempt, if it had been made, 
would probably have been unsuccessful. Taking under 
the tenant for life, he entered into possession rightfully, 
and his possession continued rightful during her life. 
Hence his wrongful continuance after her death made 
him, not a disseisor, but tenant at sufferance, and such 
tenancy was no title, even against a stranger. 

This statement of the cases enables us to carry some- Summary, 
what further the summary which has been already given. 
Bare possession, subject to what is said hereafter, does not 
give a title upon which to recover in ejectment ; seisin in 
fee, although tortious, does give a title, and any posses- 
sion, however short, is evidence of seisin in fee. But it is 
only evidence, and the presumption of seisin in fee arising 
from possession may be rebutted, positively by showing 
some other interest in the possessor, or negatively by 
giving evidence of an outstanding fee, which has not 
been got in by conveyance or otherwise, or terminated by 
disseisin. 

There remains the case where the plaintiff in ejectment Title 

TiudGr 

does not set up a freehold title, whether evidenced by freeholder, 
possession merely or otherwise, but claims as lessee under 
the existing freeholder. Must his title under the free- 
holder be perfect, or can he, in spite of some flaw in his 
title, nevertheless recover against a stranger ? Before 
Davison v. Gent (1857, 1 H. & N. 744), it would probably 
have been said, that he must prove his title strictly, but 
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that case was decided on the principle that, although an 
apparent lessee fails to prove his title, he can stUl recover 
on his bare possession. 
Davison In 1842 the Dean and Chapter of Durham leased 

certaia premises to Sherwood for twenty-one years. In 
1849 they leased the same premises to Joseph Wood, also 
for twenty-one years. No actual surrender of the former 
lease was made, and it was doubtful whether there had 
been any surrender in law. Joseph Wood entered and 
died in possession, having devised his chattels real to 
his executors, Harrison and Elizabeth Wood, of whom 
Harrison disclaimed. In 1856, Elizabeth Wood took a 
renewed lease for twenty-one years, and sublet the 
premises to Davison. Davison was forcibly ejected by 
the defendant, who was a mere wrongdoer. Assuming 
that there had been no surrender of Sherwood's lease, it 
appears from the above facts that the strict title to posses- 
sion was in Sherwood, and, Davison's title being thus 
defective, it was argued that he could not recover. But 
the Court held that, as against a mere wrongdoer, the 
plaintiff was not bound to strict proof of title, but could 
recover on his possession alone. " A plaintiff in eject- 
ment," said Pollock, C. B., " is not deprived of his right to 
rely on his prior possession as against a mere wrongdoer, 
because he has brought forward documents which, if com- 
plete, might make out a perfect title, but which, on 
account of some defect in proof, do not establish his title 
to the property in question." And BramweU, B. : " It is 
said that the plaintifEs have shown a title which is imper- 
fect. If it appeared that the plaintiffs had been wrong- 
fully in possession, it may be that they could not rely on 
mere possession as against the defendant. But it does not 
follow that the plaintiffs were wrongfully m possession, 
because they failed to show that they had a perfectly valid 
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title. Possibly, if Sherwood had been defendant, the 
plaintifFs might have had no title as against him. Bnt that 
would not deprive them of their right to rely on their 
prior possession as against the defendant, who was a mere 
intruder." 

The case of Doe v. Barnard (1849, 13 Q. B. 945), does Suggested 
not appear to have been discussed in Davison v. Gent, and of the>s 
it is difEoiilt to reconcile it with the judgments just quoted. 
In Doe V. Barnard, ejectment was clearly distinguished from 
trespass on the ground that bare possession is not a title 
in ejectment, while it is a title in trespass. At the same 
time Davison v. Gent must be supported if possible. It is 
ridiculous to allow redress to a disseisor against a subse- 
quent disseisor, and to refuse it to a lessee who has been 
evicted by a stranger because he has a flaw in his title. 
It might have been held that possession under an apparent 
title was sufficient for ejectment ; but, though Lord Bram- 
well did refer to the meritorious nature of the plaintifE's 
possession, this was not the point on which the case was 
decided. In the absence of perfect title, the plaintiff was 
allowed to rest upon his mere possession. It is submitted 
that there is only one way to account for the introduction 
of this perfectly new principle. The legal consequences of 
possession have been changed both directly and indirectly 
by the Eeal Property Limitation Act, 1833. They have 
been changed directly, inasmuch as mere untitled posses- 
sion is now sufficient to make the statute run against the 
owner. Formerly there must have been an adverse posses- 
sion, and this practically meant an adverse seisin. But in 
changing the nature of an inchoate title under the statute, 
the Legislature have also changed the nature of the posses- 
sion to which legal protection is afforded. As a matter of 
history, so far as concerns the recovery of possession, seisin 
is everything, bare possession nothing. In actual life 
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seisin is no longer entitled to this pre-eminence. The 
right of possession, consequently, which the common law 
has always recognized, has, by the Real Property Limita- 
tion Act, 1833, been impliedly placed on a more extended 
basis. It rests now on mere possession, and not on seisin 
alone. This is the real principle which underlies Davison 
V. Oent. To say, as was there said, that a plaintiff is 
entitled to rely on possession as against a mere wrongdoer, 
is equivalent to giving him a right of possession against 
strangers, and this right of possession ranks, like the old 
right of possession, as a species of property. In other 
words, it is a possessory title which is capable of devise, 
and which, if not devised, will in general devolve upon the 
heir. But at this point there is a distinction. Under 
circumstances similar to those in Davison v. Gent — where, 
that is, possession has been taken by one who purports to 
be lessee — the new right of possession will be personal 
property, and will devolve accordingly. In brief, posses- 
sion is now a good root of title, not only for the purpose 
of acquiring a perfect title under the statute, but also 
to confer upon the possessor a title to recover against 
strangers in ejectment. 

In referring above to Asher v. Whitloch (1865, L. R. 1 
Q. B. 1), we treated the case as an instance of the old 
right of possession, which arose on a disseisin in favour of 
the disseisor, and, to avoid quoting it too readily as an autho- 
rity in support of the present suggestion, it seemed better, 
in the first instance, so to treat it. At the same time, while 
the judgment of Oockburn, O.J., was undoubtedly based 
on the law of disseisin, no attention was paid to the ques- 
tion whether disseisin had been found as a fact, and this 
circumstance shows a tendency to assume disseisin wherever 
there is a possession without title, whether it is strictly the 
possession of a disseisor or not. But if the view now 
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suggested is correct — ^if disseisin is no longer important, 
and dispossession has taken its place ; if any possessor in 
favour of wlioni the statute is running has a right of 
possession, and is placed on as favourable a footing as the 
disseisor under the old law — it is permissihle to make a 
further use of Asher v. Whitlock, and we may say that it 
applies the analogy of the old possessory actions to the 
new and more extended right of possession recognized by 
Davison v. Gent. 

It is submitted, then, that since 1833 possession has Possession 

. T; ■ i-n •,.,.. -1 a source 

acquired a new signmcance. It is still prima facie evidence of title. 
of seisin in fee, and, where the evidence is not rebutted, 
the seisin in fee may be relied on as a title. But this is no 
longer its only importance. It is itself the source of a 
right of possession which, while the possession lasts, is 
protected in trespass, and which, after possession has been 
lost, is a title against strangers in ejectment. The proce- 
dure in ejectment has been in modern times changed, and 
the action itself has been replaced by the action to recover 
possession of land ; but these changes have not affected its 
nature, and it is unnecessary further to refer to them. 

Formerly it was necessary that the plaintiff in ejectment Legal title 
hould show a legal title, and if, by proof that the legal requSed. 
Jitle was outstanding, it appeared that the plaiatiff's title 
was equitable only, he failed. The law was settled on 
this footing in spite of Lord Mansfield's efforts to secure 
recognition for equitable owners (Doe v. Wroot, 1804, 6 
East, p. 138; Doby. Beade, 1799, 8 T. E. p. 122; Eoscoe's 
Eeal Actions, II. 490 ; Lewin on Trusts, 9th edit. 761) ; 
but the severity of the rule was mitigated by allowing a 
conveyance of the legal estate to be presumed, although 
twenty years had not elapsed from the time when such con- 
veyance should have been made by the trustee. {England 
V. Blade, 1792, 4 T. E. 682.) It is possible, however, 
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that at the present time a cestui que trust who is entitled 
to possession of land could recover possession on his 
eqiiitable title alone. (Judicature Act, 1873, s. 25 (11); 
Walsh V. Lonsdale, 21 Gh. D. 9.) 
Estoppel. The aboye authorities are concerned with the case of 
unlawful entry. In the case where the defendant has 
entered for a limited estate under the plaintifF or his 
predecessor in title, the plaintiff is assisted iu recovering 
possession on the termination of the estate by "the doctrine 
of estoppel. Wliere the limited estate is created by deed, 
the estoppel arises on the deed, and, since all legal estates, 
except tenancies not exceeding three years, must now be 
created by deed, the estoppel is usually of this nature. 
But in the absence of a deed the estoppel arises by 
acceptance of the estate. In modern times the doctrine 
is most frequently applied to the relation of landlord and 
tenant. The tenant is estopped from disputing his land- 
lord's title {Boe v. Lady 8mythe, 1815, 4 M. & S. 347), 
or rather, from denying that his landlord had title at 
the time of granting the lease, for he may show that 
it has since terminated. {Alchorne v. Gomtn, 1824, 
2 Bing. p. 60 ; Doivne v. Cooper, 1841, 1 Gale & Dav. 
573; Pope v. Biggs, 1829, 9 B. & 0. p. 251; Boe v. 
Barton, 1840, 11 A. & E. 307; 2 Sm. L. C. 9th edit. 
913.) Biit the doctrine extends to all cases where posses- 
sion has been obtained by consent. " The rule as to 
claiming title, which ajDplies to the case of a tenant, 
extends also to that of a person coming in by permission, 
as a mere lodger, or as a servant." (Per Patteson, J., 
in Boe v. Baijtup), 1835, 3 A. & E. 188.) And the 
defendant is as much estopped from setting up title in 
himself as in setting up a jus tcrtii. " When," said Lord 
Pedesdale, in Saunders v. Lord Annesley (1804, 2 Soh. & 
Lef. p. 103), "possession is gained under a contract by a 
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person having a right, he can only have it such as the 
person has it from whom he obtains the possession ; and 
is bound to accept the possession according to that right." 
(Cf. per Lord Wensleydale in A.rchhold y. Scully, 1861, 
9 H. L. C. p. 380 ; Att.-Gen. v. Lord Hotliam, 1823, Turn. 
& Euss. p. 219 ; Beere v. Fleming, 1864, 11 L. T. E. p. 52 ; 
Lord Courtown v. Ward, 1802, 1 Sch. & Lef. 8.) Under 
the old law the estoppel did not arise where the defendant 
at the time of accepting the estate had right of entry [ante, 
p. 100) ; in other words, the estoppel by mere acce|)tance 
of the estate was cured by remitter, though remitter was 
not allowed if the estoppel arose by deed or by matter of 
record. (Litt. s. 693.) At the present time the doctrine 
of remitter seems to be obsolete, and probably the estoppel 
operates in all cases. 
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CHAPTER VII. 



RESTRAINT ON EXERCISE OF RIGHT OF ENTRY. 

Prohibi- A PERSON wliG IS entitled to the possession of land may 
forcible enter upon it, and take possession for himself, but this 
™ ^^' right is subject to the restriction that the entry must not 
be accompanied by the use of force. The restriction must 
be considered from two points of view : — the prohibition 
of forcible entry by the criminal law, and the eiiect of this 
prohibition in civil actions. 

1. The Statutes of Forcible Entry. 

Statutes of The use of excessive violence in exercising a right of 
Entry. entry seems to have constituted an offence indictable at 

common law (Hawk. P. 0. Vol. I. 495 ; The King v. 

Wilson, 1799, 8 T. E. p. 360) ; but it has been from early 

times expressly made punishable by the series of statutes 

known as the Statutes of Forcible Entry. 
5 Eio. 2, The first of these, 5 Eic. 2, c. 7, provided that no entry 

c 7 

should be made into lands or tenements, except where entry 
■was given by law ; and in that case, not with a strong hand, 
nor with multitude of people, but only in peaceable and 
easy manner. (Pollock on Torts, 3rd ed. 336.) Offenders 
were to be imprisoned, and ransomed at the king's will. 
15 Ric. 2, The next statute, 16 Eic. 2, c. 2, empowered the justices 

c 2 

to interfere. Upon complaint of a forcible entry they 
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were to take suffioient power of the county and repair to 
the place where the force was made ; and if any held the 
place forcibly after entry made, they were to be taken and 
put into the next gaol, there to abide, convict by the 
record of the justices, until they had made fine and ransom 
to the King. The statute 8 Hen. 6, c. 9, provided that « Hen. 6, 
the earlier statutes should apply both to forcible entry and 
to forcible detainer ; and enacted that the justices might 
cause the land to be re-seised, and the party put out to be 
put back into possession. In addition he was to have his 
assize of novel disseisin, or writ of trespass, and if the 
forcible entry or forcible detainer was found, he was to 
recover treble damages. It was provided, however, that 
there was to be no forcible detainer within the statute, 
where the detainer or his predecessor in title had been in 
possession for three years; a proviso which was further 
enforced and explained by 31 Eliz. o. 11. 31 Ellz. u. 

Thus the statutes recognize two offences, forcible entry poroi^ie 
and forcible detainer ; and in addition to punishing the entry. 
offender, they provide for the summary restitution of 
possession to the person aggrieved. The force which will 
constitute a forcible entry may take the form of actual 
violence to the person of the possessor, or it may consist in 
the use of such threats or display of force as to give just cause 
to fear bodily hurt. (Hawk. P. 0. 1. 501.) Forcible entry is 
" entry with a strong hand, with unusual weapons, or with 
menace of life or limb." (Bac. Abr. 7th ed. III., tit. 
Forcible Entry, 716.) And, in pleading, the allegation 
that the entry is mamiforti is said to be necessary to show 
that the force is unlawful ; vi et armis implying no more 
than the slight violence which a man may lawfully use. 
{Earvey v. Bnjdges, 1845, 14 M. & W. 437.) So, too, in the 
case of entry into a house, the law is broken if violence be 
done to the building, and it is said to be forcible to break 
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open the house, though not to draw a latch and so to enter. 
(Bac. Abr. III., tit. Forcible Entry, 717 ; Hawk. P. 0. I., 
501.) The entry, moreover, is equally forcible whether 
there is actual force on entering, or whether, after a stranger 
has entered upon the land, he turns out the possessor by 
force or frightens him out by threats. "If one enters peace- 
ably, and, when he is come in, useth violence, this is a 
forcible entry." (Yin. Abr. 2nd ed. XIII. 380.) " If a 
man enters peaceably into a house, but turns the party out 
of possession by force, or by threats frights him out of 
possession, this is a forcible entry." (Bac. Abr. III. 716.) 
Edwick T. The law as thus stated was acted upon by Fry, J., in 
Edwick V. Haickes (1881, 18 Oh. D. 199). There the_ 
defendants had taken possession of a public-house under a 
right of entry. The evidence showed that on the 4th of 
October, 1880, their foreman went to the house accom- 
panied by two men, and also by one of the county police,, 
who went at the request of the defendants, and who 
warned the plaintiff, the tenant of the house, not to 
interfere with the defendants' men. The defendants' men 
entered peaceably, and they took possession of the bar and 
turned the plaintiff out of the -house, but his wife and 
family were allowed to remain. The plaintiff returned on 
the 5th and 6th of October, and was on each occasion put 
out again by the defendants' men. On the last occasion 
his wife also was forcibly turned out, being carried out of 
the house by three of the defendants' men, and there wag 
medical evidence that she had suffered serious injuries. 
On this state of facts Fry, J., held that the defendants 
had been guilty of a forcible entry. After pointing out 
that the statute of Eichard II. prohibits an entry with 
a strong hand, and that possession can only be taken 
in a peaceable and easy manner, he continued : " If 
the operation of the statute is confined to the mere act 
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of getting over the border, the edge, of the property 
in question peaceably, the statute is evidently not adequate 
to meet the evil •which it was intended to repress, viz., 
the evil of persons who have a right, as well as those who 
have not a right, causing disturbance, inaugurating civil 
war, for the purpose of obtaining possession of that which 
is or which they claim to be their property. Accordingly, 
it appears to me to be clear law, and I desu'e to restate it, 
that, if an entry be made peaceably, and if, after entry 
made, and before actual and complete possession has 
been obtained, violence be used towards the person who 
is in possession, that is criminal within the statute of 
Eichard II." 

The statutes of Richard II. punish all force, without Person en- 
regard to the estate of him upon whom the entry is made, must have 
therein differing from 8 Hen. 6, c. 9, which deals with p^gSn. 
restitution of possession. At the same time the person 
entered upon must have some estate, as of freehold or as 
lessee for years, sufficient to confer exclusive possession ; 
and there can, therefore, be no forcible entry within the 
statutes on a bare custodian (Bac. Abr. III., tit. Forcible 
Entry, 719), or, it has been held, upon a tenant at will, or 
at sufferance. (The King v. Wently and Walker, 1670, 2 
Keble, 495 ; of. The King v. Borny, 1 Salk. 260.) But 
such tenants have an exclusive possession in respect of 
which they can maintain trespass, and as to them the rule 
may be doubted. (Of. Hawk. P. G. I. 503.) 

Moreover, if a person, having right of entry, enters upon Lows v. 
land, he will obtain the possession for civil purposes, and " ' 
will obtain also a possession in respect of which he can 
bring an indictment under the statute, although the actual 
possession may still be in dispute. This, as stated above 
(p. 38), seems to account most satisfactorily for the decision 
in Lows V. Telfm^d, (1876, 1 App. Gas. 414), where Lord 

k2 
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Forcible 
detainer. 



Selborne, citing Jones v. Chapman (1847, 2 Ex. p. 821), 
pointed out that, whether Lows had obtained actual pos- 
session or not, he had, since he entered with title, obtained 
the possession for civil purposes ; and hence there was a 
BufSoient foundation for the charge of forcible entry against 
Westray and Telford. 

The statute 16 Eic. 2, c. 2, only recognized the ofEence 
of forcible detainer when it had been preceded by a 
forcible entry; but 8 Hen. 6, c. 9, made it a distinct 
ofEence, and under that statute a forcible detainer of land, 
thoiigh after a peaceable entry, was made criminal. 
As to what amounts to a forcible detainer, it is said 
that the same circumstances of violence or terror which 
will make an entry forcible will make a detainer forcible 
also. (Hawk. P. 0. I. 502.) The strict words of the 
statute appear to imply that a detention of land even by 
the owner, who has entered under his right of entry, 
may be forcible, but the Courts have shrunk from giving 
them such an effect. " I cannot think," said Denman, 
C. J., in The King v. OaMey (1832, 4 B. & Ad. 307), 
" that the legislature meant that the act of a man in 
maintaining his own rightful possession with force against 
a wrong-doer should authorize the justices to turn him out 
of possession." And so it is said elsewhere : — " If a man 
be gotten peaceably into his own, it seems he may defend 
it by force." (Bac. Abr. III. 718.) Consequently it is 
only a forcible detainer where a person who has entered, 
whether forcibly or not, without right, or who, having 
right, has entered forcibly, withholds the possession from 
the former possessor. 
Effect of The offence of forcible detainer does not appear at the 

three 

years' pos- present time to be of any practical importance, but it may 

session. -^^ noticed that the old writers were a good deal exercised 

over the provision of 8 Hen. 6, o. 9, and 31 Eliz. c. 11, 

allowing a three years' peaceable possession to justify a 
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forcible detainer. For this purpose, it was said, tlie pos- 
session must have been in respect of a lawful estate, or at 
least the proviso applied only to a detainer after a peace- 
able entry. (Hawk. P. 0. 1. 510.) But the statutes seem 
to save a three years' possession from the penalties attached 
to forcible detainer in all cases. As against disseisees with 
right of entry this was no hardship, since by making claim 
they could at once vest the possession in themselves, and it 
was considered that there was thereupon a fresh entry and 
detainer by the disseisor (Hawk. P. C. I. 503) ; and as 
against strangers, the disseisee's possession was good. 
" Bare possession is a good title against all persons, except 
him who hath the right, and cannot be lawfully defeated 
by any other." (Hawk. P. 0. 1. 510 ; Asher v. Whitlock, 
1865, L. E. 1 a B. 1.) 

The power of the justices to restore possession to the Restitu- 
person forcibly ejected depends, under 8 Hen. 6, c. 9, on session, 
the effect of the word " re-seize," and hence the statute 
was held to apply only to cases where entry had been made 
on a freeholder. To cure this defect the statute 21 Jao. 1, 
c. 15, was passed, which gave the justices a similar power 
of restitution in favour of tenants for years, tenants by 
copy of court roll, and others. Hence in indictments it 
became necessary to show the estate of the aggrieved party, 
that it might be known which statute was to be relied upon 
{The King v. Arden, 1616, 3 Bulst. 71) ; and it is sometimes 
said, though not, it would seem, with strict accuracy, that 
the statutes of Eio. 2, and 8 Hen. 6, c. 9, extend only to 
freeholds, and 21 Jac. 1, c. 15, to lessees for years, &c. 
{Rex V. Wannop, 1754, Sayer, 142.) 
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fected. 



Modem 
cases. 



2. The Effect of the Statutes on the Civil Eight 
OF Entry. 

It remains to consider the effect of the prohibition of 
forcible entry on the right of entry itself, and on the 
possession whioh is obtained under it. This raises two 
questions: First, can the person forcibly ejected com- 
plain in a civil action that the entry vs^as unlawful, and so 
either recover possession, or obtain damages for the dis- 
possession ? Secondly, can the person entering maintain 
that his entry puts him in lawful possession for all civil 
piu'poses, so as to justify him in treating other persons on 
the land as trespassers, and in removing themselves and 
their goods by force ? 

To the first question the answer is clear. The statutory 
prohibition of the use of force does not in any way affect 
the civil right of entry so far as the mere entry and taking 
possession of the land is concerned. There is not at the 
present day any action merely possessory in which a person 
forcibly ejected can recover possession as against the owner, 
and as the person ejected cannot under such circumstances 
recover possession, neither can he recover damages for the 
dispossession. This was recognized even in actions of 
forcible entry grounded on the statutes, and if in such an 
action the defendant succeeded in proving title in himself, 
he was dismissed without any inquiry concerning the force. 
(Hawk. P. 0. I. 495). " For howsoever," it is said, " he 
may be punishable at the king's suit, for doing what is 
prohibited by statute, as a contemner of the laws and dis- 
turber of the peace, yet he shall not be liable to pay 
any damages to the plaintiff, whose injustice gave him the 
provocation in that manner to right himself." 

Moreover, that the mere civil right of entry is not 
interfered with by the statutes is recognized in numerous 
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'modern oases. In Taunton v. Costar (1797, 7 T. li. 431) 
it was held, that a tenant holding over could not treat the 
entry of his landlord as a trespass. "If, indeed," said 
Lord Kenyon, 0. J., "the landlord had entered with a 
strong hand to dispossess the tenant hy force, he might 
have been indicted for a forcible entry ; but there can be 
no doubt of his right to enter upon the land at the expira- 
tion of the term." And in Turner v. Meymott (1823, 1 
Bing. 158), where the tenant's term had expired, and in 
his absence the landlord broke open the door and resumed 
'possession, a new trial was granted upon the tenant 
obtaining a verdict in trespass. " If the landlord," said 
Dallas, 0. J., " has used force, that is an offence of itself, 
but an offence against the public for which, if he has done 
wrong, he may be indicted." Upon the same principle it 
was held in Burling v. Read (1850, 11 Q. B. 904) that the 
defendant, with right of entry, might justify entering 
and pulling down a workshop, although the plaintiff 
was in it at the time. So, in Pollen v. Brewer (1859, 7 
C B. N. S. 371), it was treated as clear that for the mere 
expulsion no damages could be recovered, and this has been 
recently laid down both in England and in Ireland. In 
BeddallM. Maitland (1881, 17 Oh. D. 174), Fry, J., said 
(p. 188) : " The plaintiff can recover no damages for the 
entry, because the possession was not legally his, and he 
can recover none for the force used in the entry, because, 
though the statute of Eic. 2 creates a crime, it gives no 
civil remedy." And in Beattie v. Mair (1882, 10 L. E. 
Ir. 208), Palles, 0. B., said (p. 211) : "I think it clear 
upon principle and authority that a civil action cannot be 
maintained against the true owner by one wrongfully in 
possession, merely for expelling him by force and with a 
strong hand from his unlawful possession." 

. But although the forcible exercise of a right of entry Whether 

possession 
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under does not expose tlie person so entering to liability in a civil 
entry is action either to restore possession or to pay damages, the 
for^^ civil Courts have been reluctant to allow that a possession so 
purposes, gained is for all civil purposes lawful ; and it is, perhaps, 
the prevalent opinion that it cannot be used to justify in- 
jury done in the course of the entry either to the persons 
or to the goods of those who are wrongfully upon the land. 
In Hillary v. Gay (1833, 6 Car. & P. 284), a landlord 
turned the tenant's wife into the street and put his furni- 
ture out of the window ; and Lord Lyndhurst held that 
he could not justify this under his right of entry. " If," 
he said in summing up, " the defendant had a right to the 
possession, he should have obtained the possession by legal 
means." On the other hand, if the civil right of entry is 
not affected by the statutory prohibition of forcible entry, 
it may be argued that the possession gained under it 
must be for all civil purposes a lawful possession, and this 
opinion was strongly entertained by some of the judges 
before whom at different times came the case of Newton 
V. Harland (1840, 1 Man. & Grr. 644), which is the leading 
authority on the subject. 

The plaintiffs, Mr. and Mrs. Newton, sued in trespass, 
alleging that the defendants, on the 2nd of March, 1837, 
with force and arms assaulted the plaintiff, Mrs. Newton, 
and put her out of a dwelling-house into the road. The 
defendants pleaded first, not guilty; secondly, that the 
defendant Harland was lawfully possessed of the dwelling- 
house, that Mrs. Newton was unlawfully in it, and that 
he put her out with shght force, doing no unnecessary 
damage. The first trial took place before Parke, B., at 
the York Assizes, in 1837. Prom the facts which were 
proved then, and at the subsequent trials, it appeared that 
Newton hired rooms of Harland for a term of sis months, 
which expired on the 1st of March, 1837. On the foUow- 
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ing day Harland demanded possession, but Mrs. Newton 
refused to leave. Thereupon he employed a blacksmith to 
pick the lock, and, having entered the rooms with four or 
five persons, compelled Mrs. Newton, her children and 
servants, to go. Parke, B., holding that Harland had 
gained a lawful possession, told the jury that the second 
plea was made out, and a verdict was given for the defen- 
dants. A new trial was granted on the ground of mis- 
direction, Tindal, C.J., saying : — " I do not see how the 
defendants can justify the expulsion of the female plaintiif 
under a possession obtained by an act which in itself is 
criminal " ; and Park and Bosanquet, JJ., concurred, 
Coltman, J., expressing no opinion on this point. The 
second trial took place at York, before Alderson, B., in 
1838, but he adopted the same view of the law as Parke, 
B., and with the same result. He directed the jury that, 
where a tenant holds over, the landlord is entitled to turn 
him out, using no unnecessary violence ; and that the 
question on the second issue was whether the term had 
expired and Mrs. Newton had refused to go. 

In Easter term, 1840, a new trial was again ordered, 
the point being now more carefully considered by a Court 
consisting of Tindal, C.J., and Bosanquet, Coltman, and 
Erskine, JJ. The majority (Coltman, J., f//.s.s.) held that 
the defendant could not plead that he was " lawfully in 
possession," if his entry was forcible, and inasmuch as the 
jury had not yet had the question, whether the entry was 
forcible, submitted to them, a third trial was necessary. 
" H," said Tindal, O.J., " the landlord, in making his entry 
upon the tenant, has been guilty either of a breach of a 
positive statute, or of an offence against the common law, 
it appears to me that such violation of the law in making 
the entry causes the possession thereby obtained to be 
illegal ; and that the allegation in the plea that one of the 
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defendants was lawfully in possession at the time the assault 
■was committed is negatived." So Bosanquet, J. : — " If 
the act be expressly prohibited by statute, it must, I ap- 
prehend, be illegal and void." And Erskine, J., whUe 
admitting that the tenant had no remedy in trespass, held 
that damages could be given for personal injury. Colt- 
man, J., on the other hand, maintained that the possession, 
if lawful at all, was, for the purpose of a civil action, law- 
ful altogether : — " For the preservation of the peace, the 
law will punish for the forcible entry ; but the tenant at 
sufferance, being himself a wrongdoer, ought not to be 
heard to complain in a civil action for that which is the 

result of his own misconduct and injustice I am 

of opinion that, although the defendant, if guilty of a 
forcible entry, is responsible for it in the way of a criminal 
prosecution, yet that, as against the plaiatiffs, who are 
wrongdoers and altogether without title, he has obtained 
by his entry a lawful possession, and may justify in a 
civil action the removing them in like manner as in the 
case of any other trespasser." At the third trial, which 
took place at York in 1840, before Coltman, J., the jury 
found that there had been a forcible entry, and the 
plaintiffs had a verdict for forty shillings. 
Harvey v It thus appears that in Newton v. Harland a remarkable 
I'J s^^- (JiiJerence of opinion was revealed as to the effect for civil 
purposes of a possession forcibly taken under a right of 
entry. It is agreed that the mere right of entry is not 
affected by the Statutes of Forcible Entry, and accord- 
ingly the owner who has thus entered cannot be compelled 
in a civil action, either to restore possession to the person 
ejected, or to compensate him in damages for the loss of 
the possession. The divergence arises when we attempt to 
make the deduction that the possession thus securely 
obtained — impregnable against civil remedies — is a posses- 
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sion to be treated in all civil actions as lawful. This view, 
acted upon by Alderson, B., and Parke, B., at the assizes, 
and maintained by Ooltman, J., against Tindal, O.J., and 
Bosanquet and Erskine, JJ., on the second application for 
a new trial, was strongly re-asserted by the first two 
judges in Sarvey v. Bnjdges (1845, 14 M. & W. 437). " I 
have still," said Alderson, B., " the misfortune to retain 
the opinion that I expressed in Neivton v. Jlarland, 
although the majority of tbe Court of Common Pleas have 
held the contrary." And Parke, B., stated the law as 
follows : — " The next point was that raised in Newton v. 
Sarland ; and, if it were necessary to decide it, I should 
have no difficulty in saying that, where a breach of the 
peace is committed by a freeholder, who, in order to get 
into possession of his land, assaults a person wrongfully 
holding possession of it against his will, although the free- 
holder may be responsible to the pubhc in the shape of an 
indictment for the forcible entry, he is not liable to the 
other party. I cannot see how it is possible to doubt that 
it is a perfectly good justification to say that the plaintiff 
was in possession of the land against the will of the defen- 
dant, who was owner, and that he entered upon it accord- 
ingly, even though in so doing a breach of the peace was 
committed." This was adopted in Blades v. Siggs (1861, 
10 C. B. N. S. 713), and appears to have been approved of 
by Lord Selborne in Lows v. Telford (1876, 1 App. Cas. 
p. 426), where he said : — " And in Harvey v. Brydges it is 
pointed out that, so far as relates to the fact of possession 
and its legal consequences, it makes no difference whether 
it has been taken by the legal owner forcibly or not." As 
to this dictum, however, it is to be noticed that the point 
decided in Newton v. Sarland was not then under con- 
sideration, and it was sufficient for Lord Selborne's pur- 
pose that the owner obtained a possession protected both 
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by civil remedies and the Statutes of Forcible Entry 
against subsequent aggression, without going further and 
holding that his possession justified him in becoming an 
assailant and inflicting injury upon other persons, although, 
after his entry, they were to be regarded as trespassers. 
Cases fol- On the other hand the decision of the majority of the 

lowing 

Newton v. Court of Oommon Pleas in Neuion v. Harland has been 
several times followed. In Pollen v. Brewer (1859, 7 0. B. 
N. S. 371) the plaintiff was in possession of premises, and 
refused to quit. The defendant, under a right of entry, 
entered and forcibly expelled him and his family. A 
distinction was taken between the entry itself and the 
assault committed in the course of it, and the plaintifE was 
held to be entitled to damages for the assault, though not 
for the ejectment. And in the two cases of Beddall v. 
Maitland (1881, 17 Ch. D. 174) and Eduick v. Hawkes 
(1881, 18 Ch. D. 199), Fry, J., emphatically expressed the 
same opinion. In the former case, after saying in the 
passage quoted above (p. 135) that no damages could be 
recovered either for the entry or for the force used in the 
entry, he continued : — " But in respect of independent 
wrongful acts which are done in the course of or after the 
forcible entry, a right of action does arise, because the 
person doing them cannot allege that the acts were lawful, 
unless justified by a lawful entry, and he cannot plead 
that he has a lawful possession." Consequently he held 
that, whUe a person who had been forcibly evicted by the 
owaer could not recover damages for the forcible entry and 
eviction, yet he could for injury done to his furniture. So 
in Edu'ieli v. Hawkes he held that damages could be given 
for an independent wrong done to the plaintiff's wife in 
the course of a forcible entry on the plaintiff, though not 
for the forcible entry itself ; and further that a licence to 
enter and eject the tenant, and for that purpose to use 
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all necessary force, was void as an authority to commit 
an offence punishable criminally under the statutes of 
Eichard II. 

But the doctrine of these cases, that damages may be J'ones v. 
given for injury done in the course of an entry under title, " "''' 
rests altogether on the hypothesis that the entry is in fact 
forcible. If the owner enters peaceably, and then, in the 
exercise of his rights as owner, does acts which cause injury 
to property unlawfully left upon the premises — this injury 
gives no cause of action. In Jones v. Foley (1891, 1 Q.. B. 
730), the plaintiff was tenant of a cottage, and on the 
expiration of his tenancy wrongfully refused to give up 
possession to the defendant. The latter, being desirous of 
rebuilding the cottage, sent workmen to remove the roof. 
In the course of the removal, which was effected without 
any personal violence, some tiles and other portions of the 
roof imavoidably fell on the plaintiff's furniture in the 
room below, and damaged it. It was held that, since there 
had been no forcible entry, there was no room for the 
application of the doctrine recognized in Beddall v. Mait- 
land. 

Upon consideration of the whole matter it would seem Eorcible 
that the view taken by the majority of the Court of owner 
Common Pleas in Newton v. Harland is correct. It is &^'^<'^"° 

cause 01 

true that the prohibition of forcible entry under the action, 
statutes does not interfere with the civil right of entry, 
and, even although this is exercised forcibly, yet in a 
civil action neither can damages be given nor possession 
restored. But this is perfectly intelligible. No damages 
are given because no right of the possessor has been 
violated. His possession gives him a right as against 
strangers, but it gives him none against the owner. The 
law affords no action merely possessory, such as the in- 
terdict unde vi of the Roman law, and the prohibition of 
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violence by the statutes does not liave the effect of supplying 
the omission. In the Roman law the prohibition of yiolenoe 
may have been influential in abolishing the exceptiones. 
vitiosce possessionis in the unde vi, that is, in taking away 
right of entry: it does not so operate in English law. 
The possessor without title who has been forcibly ejected 
can, if he chooses, go to the justices for restitution under 
the statute ; but the civil law, finding the owner actually 
in possession, leaves him there in spite of his forcible 
entry, and does not, by removing him, drive him to his 
action of ejectment. To do so would simply prolong the 
dispute. 
But pos- But while the civil law does not, merely in furtherance 
der forcible of the pohcy of the Criminal law, introduce a new action 
ius^oa-"° ^°^ recovering possession against the true owner, there 
tion for in- appears to be no good reason why it should refuse alto- 
wrong, gether to recognize the statutory prohibition of violence. 
It is perhaps simpler to hold, with the dissentient judges 
in Newton v. Harland, that, since the right of entry is not 
affected by the statutes, a possession taken under it is 
lawful for aU purposes ; at the same time, so soon as the 
distinction is pointed out between the entry itself and 
independent wrongs committed in the course of the entry, 
it commends itself as reasonable. The wrongful possessor 
has no remedy in respect of the exercise of the right of entry, 
because he has no civil right of possession — at least, as 
against the owner — and the statutes do not confer such 
right u^Don him. But when he complains of the assault on 
himself, or the damage to his goods, he complains of a 
violation of his admitted rights, and all that the law does 
is to prevent his assailant from pleading lawful pos- 
session by way of justification. The civil law does not 
carry its deference to the criminal law so far as to institute 
in favour of a possessor forcibly evicted by the owner a 
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new form of action ; but it is not inconsistent with this 
that the civil law should so far defer to and assist the 
criminal law as to prevent the owner from setting up 
in defence a possession gained in defiance of the criminal 
law. The distinction is clear and useful, and appears to 
he perfectly justifiable, notwithstanding that it dates no 
further back than Neivton v. Harhnd, and even there, 
perhaps, was not very clearly perceived. (Of. Pollock on 
Torts, 3rd ed. p. 338.) 
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CHAPTEE YIII. 

REASONS FOE THE PEOTECTION OF POSSESSION. 

Eeaaons The foregoing account of the remedies for the protection 
teotion of of possession — for its maintenance and recovery — may be 
possession, concluded with some observations on the grounds upon 
v?hich this protection has been justified. The various 
theories of the civilians on the subject have been briefly 
sketched by Mr. Justice Holmes (Common Law, p. 206), 
and they are more systematically described by Ihering 
(Grrund des Besitzes-Schutzes, pp. 3 — 45). It vrill be 
sufl5.cient to refer to three — the "will" theory, and the 
theories advanced by Savigny and by Ihering himself. 
The According to the first, possession is to be regarded as 

tiieorj. the embodiment of the will of the possessor, and in the 
interest of the freedom of the will, or, as it is also put, to 
secure equality, the will of the individual must be protected 
until overruled by the wiR of the community regidarly 
asserted through a court of law. The most obvious defect 
of the theory, considered as based on the Eoman law, is 
that it is opposed to the practical workiag of that system. 
That a particular person is in possession — that he has 
willed to possess — is no guarantee that his possession will 
be protected. He may be a bailee or lessee, and then 
protection is altogether denied him ; or he may have 
acquired possession " vi clam precario," and then he is 
not, in earlier times at least, protected against the entry of 
the person he has wronged. 
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Savigny assigns more practical reasons. The interdict Sa-rigny's 
imde m is given to redress the violence involved in the 
forcible dispossession (Poss. p. 6) ; the interdict de precario 
to redress the abuse by the tenant of the confidence of his 
landlord. Wholly to efface the injury, there must be a 
restoration of the party wronged to his original position 
(ibid., p. 28), and hence the creation of a Jus possessionis. 
But this is a consequence merely. The Jus possessionis 
does not exist as an independent right, so as to obtain 
legal recognition for its own sake {ibid., p. 23). It is not, 
therefore, in Savigny's opinion, a right which can descend 
to an heir, and in virtue of which he can recover the 
possession held by his ancestor. This appears from his 
treatment of the case of abatement. 

Ihering regards the protection of possession as designed ihering's 
solely in the interest of owners. Possession is apparent ^°^' 
ownership, and in the great majority of cases the possessor 
is the owner. To allow the possessor, then, to succeed on 
his mere possession is, in general, to give the owner a 
remedy in which he is saved from the burden of proving 
title ; and if occasionally the possessor is not the owner, 
and prevails against the owner, this is a disadvantage 
which is said to be outweighed by the advantages of the 
system. To support the theory, Ihering strove to find in 
the Eoman law an extension of possessory remedies, suit- 
able for all the requirements of owners. The burden of 
proof of title is as severe to the heir who seeks to recover 
land of which his ancestor died possessed, as to an owner 
who has been himself in possession. Hence, as already 
stated, Ihering finds a possessory remedy for the case of 
abatement, and he argues that in later times such remedies 
were used for other cases of loss of possession than forcible 
dispossession. (Grrund des Besitzes-Schutzes, pp. 102 — 
112; L. Q. E., III. 46 ; centra, Savigny, Poss. p. 360.) 

L. L 
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It has been doubted, however, whether, in the majority of 
cases of disturbance of possession, the possessor is . in fact 
the owner — in other words, whether the title of disseisors 
is generally worse than that of disseisees. (Holmes, 
Common Law, p. 208.) And whatever may be the truth 
on this point (of. Mr. Bond's article in L. Q,. E., YI. 263), 
it does not seem that the interest of owners really requires 
a system of possessory remedies. It is sufficient if pro- 
cedure is simplified and possession made prima facie 
evidence of title. The history of the English law, in 
which possessory remedies were ia fact extended to meet 
all the requirements of ownership, shows that possessory 
procedure may be an important means to this simplification, 
but there is, so far as owners are concerned, no reason for 
perpetuating such procedure, and leaving them liable to 
forfeit possession to a stranger. 
Possession There is another view of the protection of possession 
title. which is more in accordance with the principles of English 

law. Possession is the source of a right which may be 
described as a qualified right of property. In the absence 
of the true owner, the possessor, at any rate if he is seised, 
ranks as owner. He has, therefore, as against strangers, 
the proprietary remedies of an owner. The original reason 
for this is to be sought in the peculiarities of feudal tenure. 
The tenant who was for the time being dischargiag the 
burdens of the estate was properly regarded as owner de 
facto, and his own rights, and the rights of those claiming 
under him, were regulated upon this basis. And the con- 
tinuance of such a system is easily justified upon grounds 
of convenience. Even where the possession has had no 
meritorious commencement, it is better to protect the pos- 
sessor than to leave him open to the attack of strangers. 
The law indeed does no more than he will probably do for 
himself with danger to the public peace. (Of. Holmes, 
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Common Law, p. 213.) While if possession has been 
taken in good faith, hut under a title which turns out to 
he defective, the possessor clearly deserves full protection 
against strangers. 

The above considerations make it an easy matter to assign Position of 
to possessory real actions their proper place in the history prooedurJ 
of English law. In dealing with these actions the ques- f^ English 
tion is not why possession is protected at all, but why, 
when in the form of seisin in fee it is already protected 
against strangers, special remedies for its protection are 
introduced. The answer is that they were a means of sim- 
plifying procedure. In a writ of right the claimant relied 
on his title as derived from the seisin in fee under which 
he claimed. But this was a matter of mere right, to be 
decided after infinite delay by battle or the great assize. 
In a possessory action he alleged a wrong to his actual 
seisin or to his possessory right, and this with less delay 
could be referred to a jury. " The battle," says Chief 
Baron Gilbert (Tenures, p. 47), " was in the writ of right 
where the property was doubtful, but in matters of plain 
and obvious right, as were those of possession, they did not 
appeal to Providence." The simplification of procedure 
was carried still further by the action of ejectment, which, 
as already shown, ranked as a possessory action. So far 
as the freehold title was concerned, the action depended on 
right of entry, and this meant that there had been a wrong 
to the JUS possessionis, in respect of which a possessory real 
action might ordinarily have been brought. 

But down to 1833 possessory actions had another result Abolition 
than the simplification of procedure. They created a distinc- actions, 
tion between the right of property and the right of posses- 
sion, and made it possible for the latter to prevail over the 
former. Why was the question of the real title — of mere 
right — so long excluded ? In other words, why was the 

l2 
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true owner's right of entry liable to be tolled ? For the 
two questions are identical. If there is no right of- pos- 
session complete against the owner, the real title must 
prevail, whether the action is in form proprietary or 
possessory. Originally the question of mere right may 
have been excluded in imitation of the Roman law. The 
possessory action was on the possession merely, and did not 
admit matters of title. But when such actions came to 
be, not on the possession merely, but on the right of 
possession, which was analogous to the right of property, 
and when matters affecting the title under the right of 
possession — such as feofEments and descents — were freely 
pleaded, this reason did not hold. Consequently, after the 
right of entry had been gradually extended, and when the 
extension was checked by the final adoption of the doctrine 
of descent cast, no one thought of justifying this state of 
the law on the ground of any difficulty in discovering in a 
possessory action on which side the real title lay. The 
matter was looked at from another point of view, and the 
heir of the disseisor was regarded as having a possession 
which actually deserved protection even against the true 
owner. He had had the freehold oast upon him by 
act of law, and he was protected in the possession of 
the freehold until the true owner obtained a judgment 
against him. (Co. Litt. 237 b; Blackst. Bk. III. Ch. 
10 ; Gilbert's Tenures, 21.) But this and the other 
reasons assigned were, as Prof. Maitland has pointed 
out (L. Q. E. Yol. IV. 298), mere fictions. The doctrine of 
descent cast simply marked a stage in the development of 
the law, and the natural course of the development was 
resumed and completed in 1833, when the doctrine was 
abolished. Thereupon it would have become possible for 
the ovmer to raise, even in a possessory action, any ques- 
tion of title ; and proprietary and possessory actions would 
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have differed only in tlie manner in wMcli tlie cause of 
action was stated and in the mode of trial. But, at the 
same time, hoth forms of action were replaced hy the one 
action of ejectment. Under the Eoman law special posses- 
sory actions could not have been abolished without at the 
same time leaving the possessor who was without title open 
to the attack of strangers. The interdicts not only gave 
the owner a ready means of recovering possession, but also 
protected in certain events the untitled possessor. In the 
English law the untitled possessor (at any rate, if he claims 
to be freeholder) is not dependent upon possessory actions. 
Save as against the true owner, he ranks as owner ; and 
as against the true owner, too, he is protected by the 
Statutes of Forcible Entry. 

In regard to the maintenance of possession, the protec- Modem 
tion afforded by English law was formerly, and perhaps is p^session. 
still, wider than in regard to the recovery of possession, 
and any possessor may bring trespass. This has been said 
to be an extension of the protection which the law throws 
around the person (per Denman, C.J., in Rogers v. 
Spence, 1844, 13 M. & W. 571)— a theory similar to that 
of Savigny. But probably there is no sound reason for 
the distinction which formerly prevailed between trespass 
and ejectment, and at the present time mere possession 
seems to be the foundation of a,;MS possessionis, which is pro- 
tected both in trespass and in ejectment. This is simply 
an extension to possession generally of the protection which 
was formerly accorded to seisin only. [Ante, p. 123.) 

The whole of what has been said as to the protection of Summary: 
possession may be summarized as follows : In the Roman law. 
law possession is clearly distinguished from ownership. 
Ordinarily a claimant to land must rely on his title as 
owner, and if he fails to prove this he fails in his claim, 
whoever his opponent may be. But an easier remedy is 
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given by the interdicts for the two specific cases of dis- 
possession and withholding by a tenant at will. These 
interdicts avail for the owner who has been in possession ; 
they also avail for the mere possessor; and, since it is 
essential to the interdicts that the question of ownership 
should be excluded, the possessor may succeed against the 
owner. The result of giving any protection at all to 
possession is to create what may be called a right of pos- 
session. But the protection being thus limited, the right 
of possession does not rank as a right of property. 
English In English law we must first take possession in the form 

of seisin. There is no marked distinction between owner- 
ship and seisin. Seisin is the source of a right of property 
which is always valid as against persons with an inferior 
right. It may be defeasible because someone else has a 
better right, but as against strangers at any rate it is good. 
"We start then with a right of property based on seisin, 
which varies only according as it is absolute or defeasible. 
In consequence, however, of the peculiarities of the vmt of 
right, this right of property was difficult to try. The 
difficulty was removed by the artifice of treating seisin as 
the som-ce of a right of possession merely. The wrongs 
to the possession — more strictly the wrongs to the right of 
possession — were treated as questions of fact, and as such 
they admitted of easy trial. The list of wrongs is given 
by the names of the assizes and the writs of entry. It is 
not restricted to one or two specific infringements. It in- 
cludes nearly all the cases for which an owner would want 
redress. But at the same time that possessory actions 
were introduced, the question of title was to a certain 
extent excluded — at first rigorously, then only in certain 
events. The right of possession might be separated from 
the right of property, and the true owner who had entered 
after he had lost his right of possession would find himself 
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defeated in a possessory action. While, however, this may 
have contributed in the first instance to the simplicity and 
speed of possessory procedure, the English law did not 
favour the protection of the possessor against the true 
owner. It more and more diminished this protection, 
and more and more admitted matters of title in possessory 
actions, until at length it was only the freeholder taking 
by descent who was protected against the true owner, and 
it was only, therefore, a descent cast which checked the 
pleaders on either side in carrying back their tale of wrongs 
to the respective rights of possession. The action of eject- 
ment carried still further the work of simplifying procedure, 
but the effect of a descent cast in separating the right of 
possession from the right of property continued till 1833. 
"When, in that year, the effect of descent cast was abolished, 
the true principle governing title to land was established. 
Seisin was stni, as under the writ of right, the source of a 
title good against strangers, but it was no longer protected 
against the true owner. Ownership and possession alike, 
therefore, obtained the proper measure of protection in the 
same action. The only further development (if such de- 
velopment has really taken place) is the substitution of 
possession for seisin as the source of the right of possession, 
or, in other words, as the source of a right of property 
secure against all the world except the true owner. 



152 



POSSESSION OF LAND. 



CHAPTER IX. 

THE OLD STATUTES OF LIMITATIONS. 

The poKcy Theee appears to be no difference of opinion as to the 
wisdom of assigning a definite time within which claims 
to land must be asserted, and of depriving of title owners 
who do not come forward till after that time has elapsed. 
For this policy various reasons have been suggested. It 
checks litigation — interest rei puhlicce lit sit finis litium; it 
prevents improper claims from being made after the mate- 
rials for defeating them have been lost ; and it cures 
defects in titles acquired lawfully and in good faith. 
" The public," said Plumer, M.E., in Cholmondeley v. 
Clinton (1820, 2 Jac. & W. at p. 140), "have a great in- 
terest in having a known limit fixed by law to litigation, 
for the quiet of the community, and that there may be a 
certain fixed period, after which the possessor may know 
that his title and right cannot be called in question. It is 
better that the negligent owner, who has omitted to assert 
his right within the prescribed period, should lose his right, 
than that an opening should be given to interminable liti- 
gation, exposing parties to be harassed by stale demands, 
after the witnesses of the facts are dead and the evidence 
of the title lost. The individual hardship will, upon the 
whole, be less, by withholding from one who has slept 
upon his right, and never yet possessed it, than to take 
away from the other what he has long been allowed to 
consider as his own, and on the faith of which the plans 
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in life, habits, and expenses of himself and his family may 
have been unalterably formed and established — mgilantihus 
et non dormientibus lex succurrit." (Of. per Lord St. 
Leonards, in Trustees of Dundee Harlour v. Dougall, 1852, 
1 Macq. H. L. p. 321 ; per Page-Wood, Y.-C, in Manly 
V. Beivicke, 1857, 3 K. & J. p. 352 ; per Lord Eedeadale, 
in Cholmondeley v. Clinton, 1821, 4 Bligh, at pp. 75, 117 ; 
First Report of Heal Property Commissioners, p. 39.) 

There are various modes in which long possession operates Efleeot of 
to create a title in the possessor. The usucapion or pre- on^titlef'^ 
soription of the Roman law is positive, and creates a new 
title immediately the prescribed period has elapsed. The 
old Statutes of Limitation of the English law were purely 
negative. They barred the remedy of the true owner, but 
they did not touch his title. The possessor, therefore, 
acquired a title indirectly only, and this might be defeated 
if the true owner in any way lawfully came to the posses- 
sion again. The present statutes, too, are negative, but 
(like fines under the old law) they at once bar the remedy 
and extinguish the right, and practically they create a 
perfect title in the possessor. They are commonly said, 
indeed, to transfer the estate. (See per Lord St. Leonards, 
in Trustees of Dundee Harbour v. Dougall, 1852, 1 Macq. 
H. L. p. 321 ; cf. post, p. 273.) 

In the Roman law possession was no foundation for XTmcapim. 
usucapion unless it had been acquired by a lawful title 
(Justus titulus) and in good faith. Herein it differs from 
the English law, in which a title by possession depends not 
at all on the character of the possession or the mode in 
which it has been acquired. ( Vane v. Vane, 1873, L. R. 
8 Ch. p. 397.) In general a lawful title included any 
mode of acquisition — by sale or gift, for instance — by 
which the new possessor would, but for some special im- 
pediment, have become the owner. Bona fides implied 
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further a well-founded belief on the part of the new 
possessor that he had in fact become the owner, or, as 
Pothier says, a '^justa opinio qucesiti dominii" (Pand., 
trans, by Br^ard-XeuviUe, xvii. p. 180). And this, in 
turn, depended on the following three points : — A belief 
on the part of the new possessor (1) that the thing was the 
property of the transferor ; (2) that the transferor had 
power to transfer the property ; and (3) that he, the trans- 
feree, had power to acquire it. Not till all these elements 
were present, as well as the Justus titulus, was there a pos- 
session capable of ripening into ownership. When, how- 
ever, the possession had commenced in this manner, and 
had continued for the prescribed time without interruption, 
it at length conferred the ownership on the possessor. 
The prescribed time for usucapion in the case of land sub- 
ject to the jus civile was two years. In the provinces the 
same principle was introduced in the form of possessio longi 
temporis, the period being ten years between persons domi- 
ciled in the same province, twenty years when they were 
domiciled in different provinces. Under Justinian, pos- 
sessio longi temporis supplanted usucapion, and prevailed 
throughout the empire generally. There were elaborate 
rules governing the interruption of possession {usurpatio), 
so as to check the lapse of time, and regulating the adding 
together of different possessions (accessio), so as to vest the 
title in the last possessor. 
Statutes of In Bnghsh law the effect of time has been regulated by 
tioM. ' the successive Statutes of Limitations. Originally, accord- 
ing to Bracton (Yol. I. 410 ; f. 51 b), the times of limita- 
tion were in the discretion of the judges, and when 
subsequently they were settled by authority this was done 
in an arbitrary and haphazard manner. Instead of assign- 
ing one uniform period antecedent to the bringing of all 
actions, or a separate period for each class of actions, fixed 
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dates were chosen beyond which the allegations in the 
pleadings might not go. Thus, before the Statute of Statute of 
Merton {a.v. 1236), the remotest time at which the seisin 
of an ancestor could be alleged in a writ of right was the 
beginning of the reign of Henry I. (a.d. 1100). The 
Statute of Merton, c. 8 (Inst. II. 94), shifted this for- 
ward fifty-four years, to the beginning of the reign of 
Henry II. The date of limitation in the assize of mort 
d'ancestor had been the first coronation of Henry II. 
(20 Oct. 1154). This was changed to the last return of King 
John from Ireland to England (a.d. 1211), and the same 
limitation was introduced for writs of entry. In the time 
of Henry II. the limitation for an assize of novel disseisin 
had been the last voyage of the king to Normandy 
(a.d. 1184). This was altered to the first voyage of 
Henry III. to Grascony (a.d. 1221). Thus, after the 
passing of the Statute of Merton, the time of limitation in 
a writ of right was eighty-two years ; in mort d'ancestor 
and writs of entry twenty-five years ; and in novel dis- 
seisin fifteen years. As time went on all these periods 
increased, and in 1275 fresh limitations were introduced 
by the Statute of "Westminster I., c. 39. 

In a writ of right the seisin of the ancestor could not be Statute of 
put further back than the time of Richard I., that is, the miuster I. 
begianing of his reign, a.d. 1189 (Inst. I. 238). The 
limitation in mort d'ancestor and writs of entry was the coro- 
nation of Henry III., that is, 1217, the date of his first 
coronation. But in novel disseisin no change was made, 
and the disseisin might still have taken place any time 
since the first voyage of Henry III. to Grascony (1221). 
Thus after the passing of this statute the time of limita- 
tion in a writ of right was eighty-six years ; in mort 
d'ancestor and writs of entry, fifty-eight years ; and in 
novel disseisin, fifty-four years. All these periods seem 
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to have been sufficiently long even when first introduced, 
but, as before, they increased from year to year, and this 
was allowed to go on for the next 266 years, until by 32 
Hen. 8, c. 2, a more rational mode of limitation was in- 
troduced, and a definite period was assigned as the time 
within which each class of action might be brought. 

For this purpose possessory actions were divided accord- 
ing as they were brought upon the seisin of an ancestor or 
upon the claimant's own seisin. The former included 
mort d'ancestor ; the latter, novel disseisin. A writ of 
entry might fall within either class. In writs of right the 
demandant could not rely upon a seisin more than sixty 
years old at the date of the writ ; in a possessory action 
brought on the seisin of an ancestor, the period of limitation 
was fifty years ; and in an action on the demandant's own 
seisin, thirty years. Formedon in reverter and in remainder 
were regarded as of the nature of writs of right, but as in 
possessory actions ancestral the time allowed was fifty 
years. 

Possibly the periods which prevailed before this statute 
would not have been left so long unaltered, but that a 
different and much speedier system of limitation was in 
force, a system under which, in its later form, five years 
might at the same time bar the remedy and extinguish 
the right. This was the system of fines. Originally a 
fine appears to have been the compromise of an actual 
suit, and, being equivalent to a judgment of the Court, it 
had the same effect as a final judgment in a writ of right ; 
that is, it operated immediately as a perfect bar to all 
claims. (Cruise on Fines, I., p. 159.) According to 
Bracton this was the case in his time. (VI. 438 ; f . 435 b.) 
But by the reign of Edward I. a change had taken place, 
and claims might be brought against a judgment in a writ 
of right, and against a fine, within a year and a day. 
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The Courts, however, gave to a fine in a fictitious action 
the same operation as in a real action, and practically it 
was used as a conveyance under which, after a short time, 
the title of the purchaser became safe against every kind of 
claim. (Cruise on Fines, I., p. 161.) 

All this was at common law, but since the effect of 18 Ed. i, 
fines, so prejudicial to the titles of true owners, was * ' ' 
grounded on their supposed publicity, it was necessary to 
secure that such publicity should in fact exist. Hence 
the statute 18 Ed. 1, stat. 4, de modo levandi fines, was 
passed, requiring that they should be publicly read, and 
otherwise regulating the mode of levying them. There 
was, however, a restriction on the power of avoiding fines, 
which worked great injustice, and at length led to their 
temporary destruction as a mode of acquiring title. They 
might be avoided by entry or claim made within year and 
day, and, when levied by a tenant for life in possession, 
such entry or claim made by the next remainderman 
avoided the fine both as to himself and as to any other 
subsequent remainderman ; but if the next remainderman 
failed to avoid the fine, no one else could take this step, 
and by his negligence all subsequent remainders were 
barred. (Cruise, I., 167.) Hence, by 34 Ed. 3, c. 16, Statute of 
the Statute of Non-claim, fines were deprived of their claim, 
effect as regards all persons other than the parties to 
them, it being provided "that the plea of non-claim of 
fines which from thenceforth should be levied should not 
be taken nor holden for any bar in time to come." 

So the law as to fines gontinued for over a hundred Statute of 
years, but at the end of that time it was again found 
necessary to devise a means of quieting possession. Accord- 
ingly 1 Eic. 3, c. 7, re-introduced fines as a mode of 
limitation, the period of limitation being now five years, 
and proclamations being made essential. In the case of 



158 POSSESSION OP LAND. 

future rights, the five years ran from the time when the 
right fell into possession, and in case of disability, from the 
removal of the disability. These provisions were re-enacted 
by 4 Hen. 7, c. 24, and it was under this latter statute 
that fines in modern times took effect. (3 Rep. 86 a, 
note (x).) A question arose whether a fine levied by 
tenant in tail in possession would be effectual to bar the 
issue in tail, and the statute 32 Hen. 8, c. 36, s. 1, was 
passed to settle the question against the issue. 
Conusor After the statute 4 Hen. 7, c. 24, a fine without pro- 
an estate clamations was still deprived of effect as regards persons 
hold.^^" who were not parties to the fine by the Statute of Non- 
claim, but if levied with proclamations it operated after 
five years as a bar to all present interests of persons not 
under disability, and in due time as a bar to all interests. 
But this must be taken subject to the qualification that the 
person who levied the fine must have an estate of freehold 
in the land (1 Salk. 340, note (6)), though it was not 
necessary that he should be entitled to such estate. It 
was enough that he was a freeholder by wrong, that is, 
that he was in the actual seisin of the fee, whether he had 
got it by disseisin, or abatement, or in any other way. 
(Cruise on Fines, p. 114; Challis on Eeal Property, 
2nd ed., p. 360.) The estate of the party entitled was 
thus turned before the fine to a right of entry, or possibly 
a right of action. (Co. Litt. 332 b, note (1).) A fine 
was still avoided by entry or continual claim (Litt. s. 417 ; 
Co. Litt. 252 b, note(l)), but 4 Anne, c. 16, s. 16, 
nullified the entry or claim unless an action was com- 
menced within a year, and prosecuted with effect. 
Statute of Soon after the periods of the limitation of actions had 
James. l,Qen remodelled by 32 Hen. 8, c. 2, the action of eject- 
ment began to take the place of the old real actions in all 
cases where a right of entry existed ; but where a discon- 
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tinuauce had been effected by a feoffment by a tenant in 
tail, the issue in tail had no right of entry, and were 
driven to their formedon. The next statute, 21 Jao. 1, 
c. 16, dealt with these actions only, and placed a limitation 
of twenty years on each. In formedon, the twenty years 
were reckoned " next after the title and cause of action 
first descended or fallen." Actions of ejectment were 
limited by placing a limit on the exercise of the right of 
entry upon which they depended, sect. 1 of the Act pro- 
viding as follows : — " No person or persons shall at any 
time hereafter make any entry into any lands, tenements, 
or hereditaments, but within twenty years next after his or 
their right or title which shall hereafter first descend or 
accrue to the same ; and in default thereof, such persons so 
not entering and their heirs shall be utterly excluded and 
disabled from such entry after to be made." By sect. 2, 
an extension of time was allowed in the case of persons 
•under disability, and the provision that time should run 
from the accrual of the right of entry, saved future estates 
until they fell into possession. [I)oe v. Scott, 1825, 4 B. 
& C. 706.) 

After the passing of the Statute of James, therefore, a Diatino- 
right to recover land might be barred either under the between 
Statutes of Limitations (32 Hen. 8, c. 2, and 21 Jac. 1, f^^^^ul 
c. 16), or by the operation of the Statute of Fines (4 Hen. Statute of 
7, 0. 24). But while the Statute of Fines at the same tions. 
time barred the remedy and extinguished the right, the 
Statutes of Limitations barred the remedy only. Thus, 
it was held that where the issue in tail was barred of his 
formedon, he was not thereby prevented from pursuing a 
right of entry which afterwards accrued to him. {Hunt v. 
Burn, 1702, 2 Salk. 422.) 

The Statute of James ran from the time when the " right Operation 
or title " accrued, and, apparently, these terms mean right of james. 
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or title of entry. Hence it was said that the statute did 
not run, in the case of freeholds, until the estate had been 
turned to a right of entry by disseisin or otherwise ; in 
the case of leaseholds, until the lessee had been ousted of 
his term. {Reading v. Roysfon, 1702, 2 Salk. 423 ; Prest. 
Abst. II. 357.) "Eight," says Lord Coke, "signifieth 
properly, and especially in writs and pleadings, when an 
estate is turned to a right, as by discontinuance, disseisin, 
&c." (Co. Litt. 346 a.) This was where there was a 
right of action, whether accompanied or not by a right 
of entry. If there was a right of entry only, the appro- 
priate word was " title." " ' Title ' properly (as some say) 
is, when a man hath a lawful cause of entry into lands 
whereof another is seised, for the which he can have no 
action, as title of condition, title of mortmain, &c." (Co. 
Litt. 345 b.) Acoording to another mode of stating the 
operation of the statute, it ran so soon as there was an 
adverse possession, and this was defined to mean a posses- 
sion inconsistent with the title of the true owner [Chol- 
tnondeley v. Clinton, 1820, 2 Jac. & W. 164 ; Eoscoe's Heal 
Actions, II. 502 ; 2 Sm. L. C. 9th ed. 732), or a possession 
taken with intention to claim title. (Angell on Limita- 
tions, 5th ed. 387.) To reconoUe the two statements, it 
is clear that adverse possession must have been commenced 
by an interference with the previous estate in one of the 
modes referred to above ; and since — to take the case of 
disseisin — so soon as the seisin was out of the disseisee, 
it was in the disseissor (Prest. Abst. II. 284), it was said 
that " by adverse possession must be understood, so far as 
respects estates of freehold, a seisin under a wrongful 
estate." {Ibid. 358.) But for some time previous to the 
Real Property Limitation Act, 1833, there was a tendency 
to treat the fact of adverse possession as not necessarily 
identical with the fact of disseisin. 



THE OLD STATUTES OF LIMITATIONS. 161 

For many piirposes it was immaterial wkioh mode of ex- Rules pre- 
pression was adopted. There were numerous rules and pre- disseisin 
sumptions in favour of the true owner which at the same time °Lt«L1^^^ 
made the actual possession consistent with his title, and 
prevented a disseisin. Where, for example, the possessor 
was actually entitled to the land, though for an interest less 
than that which he claimed, his possession was referred to 
his lawful title. {Doe y. Brightwen, 1809, 10 East, 583.) 
The possession of the younger brother was the possession 
of the heir (Litt. s. 396 ; Gilbert's Tenures, 28) ; but in 
Doe Y. Lawley (1834, 13 Q. B. 954), the Queen's Bench 
refused to extend this rule so as to attribute the possession 
of a sister to her brother. The possession of one co- 
parcener, joint tenant, or tenant in common, was the posses- 
sion of all, unless an intention to claim the whole was 
expressed on entering. And the possession was not 
adverse when it was taken with the permission of the 
owner. {Doe v. Wilkinson, 1824, 3 B. & C. 413; Doe 
V. Clark, 1828, 8 B. & 0. 717; Doe v. Gnihh, 1830, 
10 B. & 0. 816 ; Doe v. TJwmpson, 1836, 5 A. & E. 532.) 
Nor was it adverse in the numerous cases where a tenancy 
could be assumed to exist between the occupier and the 
owner. In this way the possession of the mortgagor 
was made consistent with the title of the mortgagee 
{Smartle v. Williams, 1795, 1 Salk. 245 ; Leman v. Newn- 
liam, Yl^ , 1 Yes. sen. 51) ; that of the cestui que trust with 
the continuance of seisin in the trustee. {Keene v. Dear- 
don, 1807, 8 East, 248 ; Smith v. King, 1812, 16 East, 
283.) 

The fiction of a tenancy was resorted to for the purpose Tenant at 

„ .,. -...p., . 1 sufferance 

of avoidmg a disseisin oi the owner m cases where a ^o dis- 
possession, lawful in its commencement, became unlawful ^'^^°^- 
by being held after the possessor's interest had expired. 
The person so holding over, whether after the expiration 

L. M 



162 POSSESSION OF LAND. 

of a term of years or after the cessation of a freehold 
estate, was said to be tenant under the freeholder, although 
his tenancy was only a tenancy at sufferance. "A tenant 
at sufferance," says Coke, " is he that at the first came in 
by lawful demise, and, after his estate ended, oontinueth in 
possession, and wrongfully holdeth over." (Co. Litt. 67 b.) 
Hence, such a person was no disseisor so as to have an 
estate of freehold upon which to levy a fine. In Boe t. 
Perkins (1814, 3 M. & S. 271), A. was tenant for Hfe, 
remainder to E. P. in fee. A. leased to B. for her own 
(A.'s) life, and died in 1799. B., who had gone into 
possession, held possession till his death in 1806. There- 
upon his son entered, and in 1817 levied a fine with pro- 
clamations. It was held that the fine was iaeffectual to 
bar the heirs of E. P. " To constitute a title by disseisin," 
said Lord Ellenborough, "there must be a wrongful entry; 
but here there has been no wrongful entry, but only a 
wrongful continuance in possession." It has been suggested 
(Watkins' Conveyancing, 7th ed. p. 25), that although B.'s 
holding over may have been no disseisin, it was different 
with the possession of the son. A tenancy at sufferance 
confers no descendible interest ; hence the entry of the 
son was wrongful and his possession adverse. But this 
criticism touches only the particular case, not the principle 
illustrated by the decision. There is said to have been an 
exception in the case of estates created by act of law, 
and a person in possession in respect of such an estate 
became, on holding over, a disseisor. (Co. Litt. 67 b.) 
Doubt The doctrine that holding over created a tenancy at 

tenant at Sufferance, and was, therefore, no disseisin, produced 
was'^not"^ some difficulty when it came to be applied to disseisin 
an adverse fgj. j-}jq purpose of the Statute of Limitations ; and had 

possessor. -^ -^ . 

the question continued to be one of practical importance, 
it would, perhaps, have led to a distinction between posses- 
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sion by disseisin and adverse possession. The doctrine 
that the statute only ran from disseisin was strictly applied 
in Doe v. Sull (1822, 2 Dow. & Ey. 38). Henry Souter 
died in 1790 seised of land which he had devised to his 
wife for life. In 1794 the widow and John Souter, a son 
of the testator, who claimed to be his heir-at-law, con- 
veyed to Hull in fee. Hull entered, and died in 1814, 
having devised to the defendants. The widow apparently 
had died about 1800. Henry Souter's heir-at-law was 
really Whioher Souter, who, by a will made in 1810, de- 
vised his real estate to trustees, and died shortly afterwards. 
Upon ejectment brought by the trustees, it was contended 
that Hull's possession was adverse ; but the King's Bench 
held that, at any rate, there had been no disseisir, 
and therefore the statute had not run. " There is," said 
Abbott, C. J., " no ground for saying that the adverse 
possession of Mr. Hull has operated as a disseisin of 
Whioher Souter. Mr. Hull did not take possession wrong- 
fully ; he only wrongfully continued in possession. He 
came in under right and title which remained good during 
the life estate of Henry Souter's widow, but ceased at her 
death, and from that period he continued in possession 
wrongfully. But what is the effect of that ? No more 
than that he is tenant by sufferance to Whicher Souter, 
who permitted him for a period to remain in possession." 

A different view prevailed in Doe v. Gregory (1834, 2 A. Doe v. 

Gtcoovu 

& E. 14), where a husband, who had entered in right of his 
wife, held over for more than twenty years after her death. 
A distinction was now taken between a freehold by disseisin 
to support a fine and adverse possession under the statute. 
After referring to the argument based on Doe v. Perkins 
(1814, 3 M. & S. 271), that the husband was tenant at suffer- 
ance, and had no freehold by disseisin, Denman, 0. J., said : — 
".We are of opinion that, though this may be so for the 

m2 
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purpose" of avoiding a fine, it cannot prevent the defen- 
dant's possession from being wrongful from the very hour 
when his interest expired by his wife's death. It is clear 
that he might have been immediately turned out by eject- 
ment. "We think, therefore, that his continuing the same 
possession for twenty years entitles him to the protection 
of the Statute of Limitations, and that this action has 
been brought too late." 

It has been suggested (2 Sm. L. 0. 9th ed. 735) that, since 
the rightful estate of the husband had been conferred on 
him by act of law, the decision can be supported on the dis- 
tinction noticed above, and that the husband was in fact a 
disseisor. But the Court made no reference to this point, 
and the case distinguished clearly between disseisin and ad- 
verse possession under the statute. A similar view as to the 
effect of holding over had been expressed by Lord Mans- 
field in Doe V. Prosser (1774, Cowp. p. 218) :— "Length 
of possession during a particular estate, as a term of one 
thousand years, or under a lease for lives, as long as the 
lives are in being, gives no title ; but if tenant imr autre 
vie holds over for twenty years after the death of cestui que 
rie, such holding over will in ejectment be a complete bar 
to the remainderman or reversioner, because it was adverse 
to his title." The opposition between Doe v. Mull and 
Doe V. Gregory was noticed in Ui/re v. Walsh (1860, 10 
Ir. C. L. E. 346). 
Adverse "Where land was in the possession of a tenant, not only 

possession ^^^ ^-^^ possession consistent with the title of the landlord, 
cu'^ted'b ^^^ ^^® tenant could not by himself alter its character, 
tenant. The duty which he owed the landlord of preserving his 
title prevented any acts of his from having the effect of 
acts of adverse possession (per Lord Eldon, C, in Cholmon- 
deley v. Clinton, 1821, 4 Bligh, p. 96). By disclaiming 
the landlord's title he would forfeit the term {Doe v. 
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Pasquali, 1794, Peake, N. P. 0. 196; Doe v. Stanion, 
1836, 1 M. & W. 695) ; but the landlord was not bound 
to take advantage of tbe forfeiture, and might enter upon 
the natural expiration of the term {Boe \. Danrcrs, 1806, 
7 East, p. 321). So where a tenant for years made a feoff- 
ment for the purpose of levying a fine. Although this 
was a disseisin and a forfeiture of the term, the reversioner 
might treat the term as subsisting, and enter within five 
years of its determination (9 Hep. 105 b, note (a) ; contra, 
where lessee was ousted by a disseisor, and the disseisor 
levied a fine, post, p. 167). And when the tenant for 
years became tenant at sufferance by holding over, it 
appears that he was still unable to disseise his landlord 
and gain an adverse possession, or at any rate such dis- 
seisin would not be presumed from mere length of posses- 
sion. In an American case mentioned in Angell on 
Limitations (5th ed. p. 445) a tenant at will remained in 
possession of the land for fifty-seven years after the death 
of the landlord. Instead of presuming a direct disseisin of 
the heir, the jury were allowed to presume a restoration of 
the land to the heir, and then an actual ouster of the heir. 

In cases of possession by a mortgagor and cestui que Possession 
trust the rule was less strict. Since a mortgagor was gagorand 
tenant at will to the mortgagee he could not disseise him 'l"^*'" *"" 
[Chohnondeley v. Clinton, 1817, 2 Mer. p. 360) ; but it came 
to be settled law that if he ceased to hold on behalf of the 
mortgagee, and commenced to hold on his own account, 
and against the will of the mortgagee, the jury might find 
that his possession was in fact adverse [Hall v. Doe, 1822, 
5 B. & Aid. p. 690 ; Doe v. Williams, 1836, 5 A. & B. 
291). And so a cestui que trust, although, like a mort- 
gagor, he held as tenant at will, might renounce the title 
of his trustee and hold adversely to him {E. of Portsmouth 
V. Lord Effingham, 1750, 1 Yes. sen. at p. 435 ; E. of Pom- 
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fret V. Lord Windsor, 1752, 2 Yes. sen. 472 ; Faussett v. 
Carpenter, 183], 2 Dow. & 0. 243; Chohnondeley t. 
Clinton, 1817, 2 Mer. 360). 

■A similar relaxation was made in the case of a joint 
tenant whose original entry was on behalf of all the joint 
tenants, and by actual ouster of the rest he might gain 
an adverse possession. " If," said Lord Mansfield in Doe 
V. Prosser (1774, Cowp. p. 218), "upon demand by 
the co-tenant of his moiety, the other denies to pay and 
denies his title, saying he claims the whole and will not 
pay, and continues in possession, such possession is adverse 
and ouster enough." And in that case actual ouster was 
presumed from the interrupted receipt of rents and profits 
by one co-tenant without accounting for a period of nearly 
forty years. But no relaxation was made in the case of 
possession by a younger brother (Eoscoe's Eeal Actions, II. 
502), though after his elder brother had taken possession the 
younger brother could then disseise him (Co. Litt. 242 a). 
While land is in the possession of a tenant for years a 
stranger may interfere either by claiming and obtaining 
payment of rent from the tenant or by putting the tenant 
out of possession. In the first case, as already pointed out 
(supra, p. 51), there was no disseisin, save at the election 
of the lessor ; and there seems to have been no right of 
entry in the lessor so as to make time run under 21 Jac. 1, 
c. 16. He might treat the non-payment of rent to him- 
self as a forfeiture of the term, but he was not bound to 
do so, and otherwise he had no right of entry during the 
continuance of the term {Boe v. Danvers, 1806, 7 East, 
299, p. 321 ; though see Cholmondeleij v. Clinton, 1821, 4 
Bligh, 108 ; 1823, 1 Turn. & E. 119). Where, however, 
the tenant, to the knowledge of the landlord, disavowed 
tenure under him and attorned to a stranger, the landlord, 
especially in the case of a long lease, might properly be 
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required to assert Ms title ; and in Hovenden v. Lord 
Annesley (1806, 2 Sch. & Lef. p. 625), Lord Eedesdale 
seems to have thought that the statute would run against 
him (of. Angell on Limitations, 5th ed., p. 446), an opinion 
which was approved in Conry t. Ccmlfield (1813, 2 Ball 
& B. p. 273). 

In the second case, where a stranger ousted the lessee. Ouster of 
this was, unless he claimed the term merely, a disseisin of ^^^^^^• 
the lessor ; and if the disseisor levied a fine, the lessor, as 
well as the lessee, was barred by non-claim for five years, 
and the lessor had not five years after the expiration of 
the term {Margaret Podger's case, 9 Eep. 105 b, 106 a). 
The freeholder, it was said, might at once bring his assise, 
or other real action, to recover the land ; and might enter 
in the name of the tenant to restore at the same time the 
possession of the latter and his own seisin. But this was 
only an entry to establish his claim ; he could not enter to 
take the profits (Co. Litt. 250 b) ; and the right of entry 
being thus limited, it was probably not such a right as 
would make the Statute of James run against the lessor 
{Doe V. Danvers, 1806, 7 East, pp. 311, 312, per Law- 
rence, J. ; Roscoe's Eeal Actions, II. 506). 

Adverse Possession under Equitable Title. 

The foregoing statements deal only with the operation Adverse 

of the statute on the legal estate in the land. Either there ^f e^qy-t"'^ 

must have been a disseisin of the freeholder or ouster of ^^^"^ , 

interest. 

a termor, or an adverse possession must have been gained, 
and from such disseisin or ouster, or from such adverse 
possession, whichever expression is more correct, time 
began to run. But the separation of estates into legal and 
equitable led to a state of things to which the statute was 
not directly applicable. As between the legal and the 
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equitable owner there was no great difficulty. Their 
relations had to be adjudicated upon solely in equity, and 
courts of equity could adopt the rule of the statute or not, 
as they chose. Except in cases of express trust, they did 
adopt it, and, in so doing, were said to act upon the 
analogy of the statute {CJiolmondeley v. Clinton, 1820, 
2 Jac. & "W., p. 152), or even to act in obedience to the 
statute (per Lord Eedesdale in Hovenden v. Annesley, 1806, 
2 Soh. & Lef. 631, and in Cholmondeky v. Clinton, 1821, 
4 Bligh, p. 119). Thus it was an established rule that a 
claim in equity was barred in twenty years exactly as 
though it were a legal claim, and there was no extension 
beyond this time for cases where a writ of right would 
have lain at law. (4 Bligh, p. 118.) 

But as between two persons, each claiming the equitable 
estate, while acknowledging that the legal estate was out- 
standing in a trustee or mortgagee, the effect of the lapse of 
time was a matter of great controversy. Suppose A. to be 
legal mortgagee, B. the true owner of the equity of redemp- 
tion, C. a claimant to the equity of redemption who has 
been for more than twenty years in possession, and who has 
regularly paid the interest on the mortgage. If B. seeks 
to redeem, A. cannot simply plead the statute. He does 
not deny the equity of redemption. He only wants to be 
sure that he re-conveys to the right person. But the right 
to a re-conveyance is a positive right enforced in equity, 
and if it is to be given to C, this means, not merely that 
B. is barred, but that his equity has been transferred to 0. 
This was the difficulty that pressed on Grant, M.E.., in the 
celebrated case of Cholmondeky v. Clinton (1817, 2 Mer. 
171). 
Cholmon- Samuel Rolle (for pedigree see Appendix I.), under 
Clinton: his marriage settlement dated in October, 1704, was en- 
of^oa^!"* titled in fee to lands in Devon and Cornwall, subject to a 
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term of 200 years for raising 20,000^. as a portion for his 
daughter Margaret. By his will, dated in October, 1717, 
he devised the lands to his wife during widowhood, 
remainder, in the events that happened, to his daughter 
Margaret for life, remainder to her first and other sons in 
tail male, with remainders over. Samuel EoUe died in 
1719, leaving his daughter Margaret his only child and 
heir-at-law, who upon his death entered into possession of 
the estates devised to her for life. In March, 1724, she 
married Eobert, Lord Walpole (afterwards Earl of Orford), 
and in July, 1724, the portion of 20,000/. was raised by 
mortgage of the lands, the remainder of the term of 200 
years being assigned to the mortgagee. Of this marriage 
there was issue only one son, George, Earl of Orford, who 
upon the death of his mother Margaret in January, 1781, 
entered into possession as tenant in tail male under the will 
of Samuel EoUe, his grandfather. In the same year he 
suffered a recovery to the use of himself in fee, and shortly 
afterwards, in August, 1781, by deed reciting that he wished 
the estates to remain in the family and blood of Samuel 
EoUe, in consideration of the natural love and affection 
which he bore to his relations, the heirs of Samuel EoUe, 
and to the intent that the estates might remain in the 
family and blood of his late mother on the side of her 
father, Samuel EoUe, he settled the estates to the use of 
himself for life, remainder to the heirs of his body, for 
default of issue as he should appoint, for default of appoint- 
ment to the use of the right heirs of Samuel Eolle. In 
1785 George, Earl of Orford, converted the mortgage 
term of 200 years into a mortgage in fee, and in 1791 
he died without issue, and without having made any 
appointment, leaving Horace, Earl of Orford, his uncle 
and heir-at-law. 

It was contended by the plaintiffs in the suit that the 
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ultimate limitation in tlie deed of 1781 to the right heirS 
of Samuel Eolle vested the fee in Earl Greorge, that he 
died seised in fee of the equity of redemption, and that 
this descended, therefore, to Earl Horace. But in 1791 
Earl Horace had heen advised that the estates went to the 
heir of Earl George ex parte materna, who was Lord 
Clinton, the father of the defendant. Hence he allowed 
Lord Clinton to enter, and Lord Clinton, in 1792, settled 
the estates upon trusts which gave an estate tail to his 
eldest son. Subsequently a doubt arose whether the deed 
of 1785, converting the mortgage term into a mortgage in 
fee, had not revoked the uses of the settlement of 1781, 
and thereby defeated the limitation to the right heirs of 
Samuel Eolle. But Earl Horace, being advised that the 
doubt was unfounded, and that, the object of the deed 
being merely to transfer an incumbrance, the uses were 
only revoked ^^ro tanto, in 1794, at the request of Lord 
Clinton, executed a deed by which he confirmed the lands 
to the trustees of Lord Clinton's settlement upon the trusts 
of that settlement in the same manner as if the deed of 
1785 had not been made. Lord CKnton the elder died in 
1798, leaving the defendant. Lord Clinton, his eldest son 
and heir-at-law, who thereupon entered into possession, 
claiming to be entitled as tenant in tail under the settle- 
ment of 1792, subject to the mortgage. 

In 1796 Earl Horace died, having devised aU his 
residuary real estate to the plaintiff Mrs. Damer, and 
leaving the Marquis Cholmondeley, the other plaintiff, his 
heir-at-law. The plaintiffs, being in doubt as to the effect 
of the devise, entered into an agreement to divide the 
mortgaged estates, and then jointly filed a bill against Lord 
Clinton and the mortgagee under the deed of 1785, praying 
for redemption and re-conveyance, and that Lord Clinton 
might be decreed to deliver up possession. Their claim 
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was founded on the contention already noticed, that the 
limitation in the deed of 1781 to the right heirs of Samuel 
EoUe vested the equity of redemption in Earl George in 
fee, and they got rid of the confirming deed of 1794 by 
the allegation that this only removed the doubt occasioned 
by the mortgage deed of 1785, and did not afiect any rights 
Earl Horace might have on the true construction of the deed 
of 1781. The defendant, on the other hand, contended that, 
under that deed, the limitation to the right heirs of Samuel 
Eolle carried the estates to such person as was heir-at-law 
of Samuel Eolle upon the death of Earl George without 
issue ; that the confirming deed of 1794 debarred Earl 
Horace and persons claiming under him from making any 
claim ; and he pleaded the statute. The case came in the 
first instance before Sir William Grant, M.E., and he was 
of opinion, on the first point, that Lord Clinton took no 
interest under the settlement of 1781, and on the second, 
that the confirming deed of 1794 operated only to remove 
the specific objection to Lord Clinton's title, and did not 
prevent Earl Horace and those representing him from 
setting up a fresh objection founded on the constru.ction of 
the deed of 1781. This made it necessary, therefore, to 
determine whether, notwithstanding his want of title, Lord 
Clinton could shelter himself under his long possession. 

The case was regarded as one of the greatest importance Axgu- 
(see per Lord Eldon, C, 4 Bligh, p. 38), and the argu- before 
ments and judgments are reported at unusual length. ^^^' 
Had there been no mortgage it was clear that the plaintifFs, 
claiming through Earl Horace, would have been barred. 
His title accrued on the death of Earl George in 1791, and 
the bill was not filed till 1812. More than twenty years, 
therefore, had elapsed. Did, then, the fact that the legal 
estate was outstanding make any difference ? For the 
plaintiffs it was argued that Lord Clinton was at law 
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tenant at will to the mortgagee, and consequently there 
had been no disseisin of the legal owner. This heing so, 
the legal owner held on behalf of the person really entitled. 
In other words, the possession of the mortgagee (by his 
tenant) kept alive the equity of redemption in Earl 
Horace. Time had not run between Lord Clinton and 
the mortgagee so as to debar the latter from recovering 
possession ; neither had it run between the mortgagee and 
Earl Horace, so as to bar the earl's right to redeem. In 
general, it was admitted, the mortgagee can by twenty 
years' possession bar the mortgagor, but that was where 
there had been no recognition of the mortgage. Here the 
mortgage had been kept alive by the payment of interest, 
and such payment, it was said, kept it alive for the benefit 
of the true owner. Thus Earl Horace was entitled to 
redeem the mortgagee, and the mortgagee was entitled to 
recover against Lord Clinton. For Lord Clinton it was 
argued that the suit was not simply a suit for redemption. 
Substantially it was a suit by persons claiming under Earl 
Horace to recover possession of the land, and since in 
equity the equity of redemption was treated as the owner- 
ship of the land, and the mortgagor, if in possession, had 
an equitable seisin [Cashorne v. Scarfe, 1737, 1 Atk. 603) ; 
the suit ought to be treated as though the legal ownership 
was in question. In other words, the claim of the plaintiffs 
was a direct claim to possession as against Lord Clinton, 
and not merely an indirect claim through the mortgagee. 
Judg- Sir William Grant acceded to the argument for the 

GraDt, plaintiffs. He was of opinion that for the statute to run 
■ ■ there must be a disseisin of the legal owner. Had an 

equitable disseisin been possible, this might have made 
time run against the equitable owner, but he denied that 
this was possible. " Though there may be what is termed 
a seisin of an equitable estate, there can be no disseisin of 
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it ; first, because the disseisin must be of the entire estate, 
and not of a limited and partial interest in it — the equit- 
able ownership cannot possibly be the subject of disseisin ; 
and secondly, because a tortious act can never be the foun- 
dation of an equitable title." For the first point he relied 
upon a dictum of Lord Hardwicke in Hopkins v. Hopkins 
(1738, 1 Atk. 581), that, though a trustee might be dis- 
seised, and so the cestui que trust might be affected, yet on 
the trust itself no estate could be gained by disseisin ; and 
as to the second, he insisted that the statute could not 
transfer an equity. " An equitable title may undoubtedly 
be barred by length of time, but it cannot be shifted or 
transferred. What was once my equity may, by my laches, 
be wholly extinguished ; but it cannot, without my act, 
become the equity of another person." (2 Mer. p. 368.) 
And as Lord Clinton's possession was not a disseisin of Earl 
Horace, so as to make time run against him directly, neither 
did it affect the indirect right through the mortgagee. The 
mortgagee could recover at any time against Lord Clinton, 
his tenant at will, and the land when recovered would be 
held for the person rightfully entitled. Hence Grant, 
M.E., considered that the length of Lord Clinton's posses- 
sion was no bar to the plaintiff's claim. Inasmuch, how- 
ever, as Lord Clinton's counsel desired that the first point, 
the construction of the deed of 1781, should be sent to a 
court of law, no decree was pronounced, and, so far, the 
result was simply to intimate Sir W. Grant's opinion. 

In the King's Bench the case was twice argued on the Argu- 
first point (2 B. & Aid. 625; 2 Jao. & W., 2), and a "ef^'' 
majority of the Court held that the words " the right heirs ^'S"'"'' 
of Samuel Eolle" denoted Earl George, and that conse- 
quently Lord Clinton, the father of the defendant, took 
no estate under the deed of 1781. Upon this finding the 
cause came on for further hearing before Sir Thomas 
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Plumer, who had succeeded Sir William Grant as Master 
of the Rolls, and it fell to him to deliver judgment in the 
cause. With the decision of the King's Bench he dis- 
agreed, and he would have sent the first point hack for a 
second consideration, but as he differed from Sir William 
Grant on the effect of the defendant's possession, and as 
his judgment was aflSrmed by the House of Lords, this 
became unnecessary. The arguments for the defendant at 
the second hearing were directed to combating Sir Wil- 
liam Grant's positions, that there could be no equitable 
disseisin, and that the trustee, so long as his estate was not 
interfered with, held for the original cestui que trust or 
equitable owner. As to the former point it was urged that 
Sir William G-rant had misunderstood the idea intended 
to be conveyed by the term " equitable disseisin." If the 
actual occupation of the land or receipt of rents and profits 
under a mortgagee gave equitable seisin, then the usurpa- 
tion of this position by a stranger, to continue the analogy, 
must constitute an equitable disseisin, or, as Butler, in his 
argument, put it (2 Jac. & W. p. 52), a g'tMSj-disseisin. 
In fact, however, so it was urged, the statute ran, not upon 
a disseisin only, but whenever there was an adverse posses- 
sion, and Lord Clinton's possession, though not adverse to 
the mortgagee, was adverse to Earl Horace ; and allowing 
that the mortgagee, while the mortgage was kept alive, 
held for the rightful owner, yet this left untouched the 
question who was the rightful owner, and it was contended 
that the effect of long possession had been to transfer the 
ownership to Lord Clinton. 

Judgment These arguments prevailed with Sir Thomas Plumer. 

jljj,'^ ' He adopted the view that a court of equity ought not to 
regard the legal relationship of trustee and cestui que trust 
■ — ought not, that is, to reason on the assumption that the 
cestui que trust was tenant at will to the trustee. The 
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equitable estate, as Lord Mansfield said in Burgess v. 
WJieate (1759, 1 Eden, p. 224), is, in a court of equity, 
treated as the land, and the rules of law are by analogy 
applied to it. Extending this analogy to the Statute of 
Limitations, it was clear that a stranger who usurped the 
equitable estate — who became de facto equitable owner — 
could exclude the title of the true owner ; in other words, 
putting the legal estate aside, the suit was by the true 
owner, who had been more than twenty years out of 
possession, against the actual possessor, and upon the 
analogy of the statute it was barred. Here the judgment 
might have stopped ; but in deference to his predecessor. 
Sir Thomas Plumer investigated the grounds of the opinion 
he had expressed, and for this purpose he dealt first with 
the case of equitable estates generally, and next with the 
particular case of an equity of redemption. 

As to equitable estates generally, there were the two Effect of 
points that, since the legal estate was in the trustee, they emiitable 
could not be the subiect of disseisin, and that a tortious act estates 

generally. 

could not in equity confer a title. As to the first, the 
Master of the Eolls, adopting the argument of the defen- 
dant's counsel, held that a technical disseisin was not 
necessary for the operation of the statute ; it was sufficient 
if there had been a possession de facto adverse to the 
claimant ; and as to the second, he held that the possessor 
gained a title at law, not by reason of his tortious posses- 
sion, but because his opponent's title was barred by the 
statute. Hence, when this bar applied in equity, the same 
result followed, and the equitable title was necessarily 
transferred. " The question respects the plaintiff's right 
to the remedy, not the defendant's title to the estate. A 
tortious act can never be the foundation of a legal, any 
more than of an equitable, title. It is no more favom-ed 
in a court of law than a court of equity, considered 
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nakedly by itseli ; but the statutable bar arises from other 
principles. ... To advert to the merits is to shift the 
question from the real subject of inquiry. The case never 
arrives at that point ; it is stopped in limine, equally in the 
courts of equity as of law " (2 Jac. & W. p. 155). Hence, 
although the legal estate was outstanding, the de facto 
adverse possession of the defendant was sufEcient to make 
time run against the claimant. The contention that a 
trustee, while his estate existed, necessarily held for the 
actual cestui que trust, was refuted, it was pointed out, by 
the settled law as to outstanding terms. Although such a 
term was properly held for the first equitable owner, yet a 
person with a puisne equitable title, by getting it in, might 
gain priority. " The trust of the legal estate does not 
govern, but follows the equitable title. The latter, in the 
changes which it undergoes by the act of the party, or by 
operation of law, attracts to, and draws after it, the trust of 
the legal estate" {ihid. p. 160). Consequently, where the 
equitable owner had lost his estate by lapse of time, the 
equitable title was transferred to the de facto equitable 
owner, and for him the legal estate was held. 

In the result, after reviewing the cases relied upon by Sir 
W. Grant, Sir Thomas Plumer (2 Jac. & W. p. 175) con- 
ceived it to be established, both on principle and authority, 
that the non-claim of the rightful owner of an equitable 
estate for a period of twenty years (supposing the claim 
must have been made within that period, if it was a legal 
estate) would constitute a bar to equitable relief, by 
analogy to the statute, if, during all that period, possession 
had been held under a claim unequivocally adverse, and 
without any recognition of the title of the rightful owner ; 
and that this would not be prevented by the existence of 
the legal estate unbarred in a trustee, if nothing was done 
to admit this to be held for the rightful owner ; but, on 
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the contrary, it was uniformly treated as belonging to the 
claimant in possession as the sole and exclusive cestui que 
trust, 

So far where the legal estate existed unbarred in a Eflectof 
person sustaining the character of a trustee. In the case eqaity^of 
of a mortgage the result was still clearer. It had been f?<iemp- 
argued that the mortgagee was a trustee for the mortgagor, 
and that the recognition of the mortgage, even by an 
adverse possessor, kept it alive for the original mortgagor. 
But, as to the first point. Sir Thomas Plumer observed 
that the mortgagee was in a very different position from a 
mere trustee with no beneficial interest ; he could only be 
said to become a trustee when the mortgage was paid off, 
and then he was a trustee to convey the legal estate to the 
person entitled. And as to the recognition of the mort- 
gage by payment of interest, this was really an additional 
act of ownership on the part of the actual possessor, and 
could not be an admission of title in the mortgagor. " By 
making the payment in his own name, and on his own 
account, he takes upon himself to do an act that belongs 
to the mortgagor, and thereby virtually declares that 
character to belong to himself. It would be a perversion 
of inference to convert an act, done for the purpose of the 
assumption of the character exclusively to himself, into an 
admission of its belonging to another" (2 Jao. & W. p. 180). 
Even if the mortgagee were strictly a trustee for the mort- 
gagor, still, on the principle stated above, the mortgagor, 
his cestui que trust, would have been barred. But in fact 
the mortgagee was merely an incumbrancer, and, subject 
to his rights, the title to the land was to be determined 
upon ordinary principles. In the case of a contest the 
mortgagee was a mere indifferent stake-holder, and must 
convey to him who showed a title, but this did not mean 
the original title, " I agree that the Court, to whom the 

L. N 
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decision of the question is referred, must direct the convey- 
ance to he made to him who shows a title, and not to him 
who shows none ; hut I do not agree that Mrs. Damer 
stands in the first of those predicaments, hy showing a 
title that once helonged to her, but which has been for- 
feited and lost by the operation of a public law, in conse- 
quence of laches and non-claim for twenty years ; nor that 
Lord Clinton is in the second, who shows . quiet and 
uninterrupted possession and enjoyment during the whole 
of that period." (2 Jac. & W. p. 186.) Upon the ground, 
therefore, that Mrs. Damer's right to sue was barred, the 
hill was dismissed. 
Judgment Upon appeal to the House of Lords judgments were 
House of delivered by Lord Eldon, C, and Lord Eedesdale. (1821, 
Lords. 4 -gjjg^^ j_<j Lqj,^ ^^^^^ ^p_ gg^ distinguished between 

express trusts such as exist between a trustee and a 
cestui que trust, and the trust which was for some pur- 
poses recognized as existing between mortgagor and mort- 
gagee, and he confined his judgment to the case of an 
equity of redemption. As to this he held that a possession, 
which was in fact adverse to the title of the mortgagor, 
produced the same effect as disseisin, and attracted the 
operation of the statute. " Without entangling myself 
with the difiiculties of seisin and intrusion, I am of opinion 
that the adverse possession of an equity of redemption for 
twenty years is a bar to any other person claiming that 
equity of redemption; and it is an adverse possession 
which produces the same effect as those things you call 
abatement, intrusion and disseisin, which belong to legal 
estates." Lord Eedesdale, too (p. 106), contemplated 
specially the case of mortgagor and mortgagee. The 
doctrine of the mortgagor being tenant- at-will to the 
mortgagee was, he said, founded upon the principle 
of effectuating the security of the mortgagee, and for 
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no other purpose; and being founded upon that view 
was to be carried no further ; he questioned the correct- 
ness of the report of Hopkins v. Hopkins in 1 Atk, 
(p. 591), which attributed to Lord Hardwieke the dictum 
that on a trust in equity no estate could be gained by 
disseisin ; he held that courts of equity were bound by the 
Statute of Limitations, the right to file a bill corresponding 
to the legal right of entry ; and he observed that the actual 
possession and enjoyment of the estate by the receipt of 
the rents and profits, whether by the hands of the tenant 
or the owner actually taking the profits from the land, 
was the possession which courts of equity were bound to 
protect. Hence, treating the equitable estate of the mort- 
gagor on the same footing as if it was a legal estate, he 
held that the plaintiffs were barred by the twenty years' 
adverse possession of the defendant and his father. 



k2 
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CHAPTER X. 



THE EEAL PROPERTY LIMITATION ACTS. 



Abolition Under the Statute of James, time ran from the accrual 
doctrine of 0^ ^^^ right of entry, hut no rules were introduced for the 
adverse purpose of ascertaining the date of such accrual, and this 

posses- Jr r o ; 

sion. -was determined, in the manner described in the previous 

chapter, by the doctrine of adverse possession. In principle 
that doctrine was sound. It secured that the title of the 
true owner should not be endangered until there was a 
possession clearly inconsistent with its due recognition. 
But the doctrine was difficult of application, it being no 
easy matter to discover at what exact time the possession 
had assumed this character, and, moreover, its operation 
was fettered by rules which settled that in certain cases the 
possession, although held without title, or without sufficient 
title, was not to be deemed to be adverse. Such were the 
rules that the possession of a younger brother was the 
possession of the heir ; that the possession of one of several 
co-owners was the possession of the rest ; and that a tenant 
for years continued to hold for his lessor after the term 
had expired. Under the E. P. L. A., 1833, s. 2 (replaced 
by the E. P. L. A., 1874, s. 1), it is still true that 
time runs from the accrual of the right of entry or other 
remedial right, and where no specific rule is given in the 
Acts, the date of accrual has still to be determined upon 
general principles {Pughy. Heath, 1882, 7 App. Cas. p. 238; 
Jame^ v. Scdter, 1837, 3 Bing. N. C. p. 553) ; but for nearly 
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all cases in which the statutes can operate, specific rules 
are laid down for ascertaining the date of accrual, and the 
rules which formerly prevented possession from being 
adverse are expressly or impliedly abolished. Section 12 
of the Act of 1833 provides that the possession of one of 
several co-owners is not to be deemed to be the possession of 
the rest ; section 13, that the possession of a younger brother 
is not to be deemed to be the possession of the heir ; and 
sections 3 (clause 4 ; see now sect. 2 of the Act of 1874), 
7, and 8, enable a tenant, whether for years or from year 
to year, or at will, to gain a title against his landlord by 
holding over after the time when the tenancy has actually 
expired, or for the purpose of the statutes, is to be deemed 
to have expired. Hence, it was held, soon after the 
passing of the Act of 1833, that the effect of the Act was 
to abolish the old doctrine of adverse possession. (Nepean 
V. Doe, 1837, 2 M. & W. p. 911 ; Culley v. Tmjkrson, 1840, 
11 A. & E. p. 1015.) The system of limitation by the opera- 
tion of fines was terminated by the Fines and Recoveries 
Act, 1833 (3 & 4 Will. 4, c. 74, s. 2). 

But although the old doctrine of adverse possession has Adverse 
been abolished, it is stiU. convenient to speak of a possession under the 
in favour of which the statute is running as adverse. (See ?'? 
per Lord St. Leonards in Bean of My v. Bliss, 1852, 
2 D. M. & Gr. p. 477.) In general, possession is adverse in 
this sense whenever it is held without title, but the old 
rule that possession, when possible, is to be referred to a 
lawful title {Boe v. BrigMwen, 1809, 10 East, 583) still 
holds good. [Thomas v. Thomas, 1855, 2 K. & J. p. 83.) 
A possession, however, held under title may be adverse, 
and a possession without title may, for some purposes, be 
non-adverse. A tenant at will who holds for more than 
a year remains tenant at will, and is in possession under 
that title, yet the statute is running in his favour ; on the 



of bailifE. 
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other hand, where land is subject to a mortgage, the 
statute does not run against the mortgagee in favour of a 
stranger in possession of land so long as the mortgagor pays 
interest to the mortgagee, or, more strictly, such payment 
of interest continually checks the operation of the statute. 
{Boe V. Eyre, 1851, 17 Q. B. 366 ; Doe v. Masseij, 1851, 
17 Q. B. 373 ; Ford v. Ager, 1863, 2 H. & C. 279.) 
lion Moreover, under the E. P. L. Acts, it is still necessary 
to consider the character of the possession. Where posses- 
sion is held by a servant or bailiff, this is the possession 
of the employer, and there is no dispossession of the 
employer so as to make his right of entry accrue and the 
statute run. {Moore v. Doherty, 1843, 5 Ir. L. E. 449 ; 
Allen V. England, 1862, 3 F. & F. 49, note.) In other 
words, the possession of a bailiff is non-adverse ; and since 
a parent or other near relation entering on the land of an 
infant is deemed to enter as bailiff, this principle has been 
applied to save the title of the infant. [Thortias v. Thomas, 
1855, 2 K. & J. 79 ; Wall v. Stamvick, 1887, 34 Ch. D. 763.) 
In such a case the possession remains non-adverse, even 
after the infant has attained twenty-one, until something 
has been done to change its character. {Sobbs v. Wade, 
1887, 36 Oh. D. 553 ; Tinker v. Rodioell, 1893, 9 Times 
L. E. 657.) So, too, although a receipt of rents by a 
person " wrongfully claiming to be entitled " is now ad- 
verse, and attracts the operation of the statute (E. P. L. A., 
1833, s. 9), this result is avoided where the receipt is by 
an agent {Ward v. Carttar, 1865, L. E. 1 Eq. 29; Smith 
V. Bennett, 1874, 30 L. T. 100) ; and it is immaterial that 
the agent is acting for an unknown owner, provided the 
owner is subsequently discovered and ratifies his agency. 
{Lyell V. Kennedy, 1889, 14 App. Gas. 437.) 
Principle The general rule of the E. P. L. Acts is now contained 

B.P.L. in sect. 1 of the Act of 1874, which enacts that after the 
Acts. 
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oommencement of the Act "no person shall make an entry 
or distress, or bring an action or suit, to recover any land 
or rent, but within twelve years next after the time at 
which the right to make such entry or distress, or to bring 
such action or suit, shall have first accrued to some person 
through whom he claims ; or if such right shall not have 
accrued to any person through whom he claims, then 
within twelve years next after the time at which the right 
to make such entry or distress, or to bring such action or 
suit, shall have first accrued to the person making or 
bringing the same." Thus the Acts suppose a right in 
land and a violation of that right ; thereupon a remedy 
by entry, distress, or action accrues, and if not prosecuted 
within the prescribed period the remedy is barred. Under 
sect. 34 of the Act of 1833, the right also is extinguished, 
and the result is to create a new title to the land in the 
adverse possessor. 

Thus, provided there is an independent adverse possession 
in the sense just described, the operation of the statute 
does not depend upon any question of its nature, whether, 
for example, it is bond fide or meritorious. ( Vane v. Vane, 
1873, L. E. 8 Ch. 397 ; cf. Tufhill v. Sogers, 1844, 1 Jo. & 
Lat. p. 64.) Herein, as already observed {ante, p. 153), 
the English law of the limitation of actions differs from 
the Roman law of prescription. 

And when the statute has commenced to run against a statute 
person entitled, it continues to run both as against him ^^g ^f 
and persons deriving title under him, or, more correctly, '^?™^."*^°° 
against persons claiming through him within the meaning 
of the phrase, " person through whom another is said 
to claim," as defined in sect. 1 of the Act of 1833. 
Thus the statute runs also against the heir, issue in tail, 
tenant by the curtesy, tenant in dower, successor, special 
or general occupant, executor, administrator, legatee, hus- 
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band, assignee, appointee, devisee, and the lord claiming 
by escheat. 
There For the statute to run, however, it is not sufficient that 

possession the true owner should be out of possession ; there must be 
by ttatiS:e. ^ person in possession in whose favour it can run. {Smith 
V. Lloyd, 1854, 9 Ex. 562.) And this principle is applied 
also with reference to the continuing operation of the 
statute. It ceases to run so soon as the possession ceases 
in favour of which it was running. {Trustees Agency Co. 
V. Short, 1888, 13 App. Cas. 793.) 
Arrange- In describing the operation of the E. P. L. Acts the 
subject. points to be dealt with are (1) the rights with which 
they deal ; (2) the remedies liable to be barred ; (3) 
the dates of accrual of the remedies ; (4) the methods 
in which the statutory period is extended or diminished ; 
(5) the modes in which the bar of the statute is 
prevented ; and (6) the nature of the new possessory 
title. Under the third head will be noticed the opera- 
tion of the Acts in the various cases which ordinarily 
arise. 



I. The Sobject-Matter of the Acts. 

Scope of The subject-matter of the R. P. L. Acts is given by the 
Acts.' ' ' terms "land" and "rent" (Act of 1874, s. 1), and the 
phrase " sum of money . . . charged upon or payable out 
of any land or rent " (Act of 1874, s. 8) ; and these corre- 
spond respectively to the various interests which give a 
right to possession of the land or receipt of rents and pro- 
fits ; to a periodical sum payable out of the income of 
land ; and to a capital sum payable out of land. A good 
possessory title to land cannot be acquired until all such 
rights have been cleared off by the lapse of time. The 
Acts deal also with arrears of dower, rent, and interest. 
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1. Land. 

By the definition clause (1833, s. 1), the word "land" Land, 
extends to all corporeal hereditaments, " and also to any 
share, estate, or interest in them or any of them, whether 
the same shall be a freehold or chattel interest, and 
whether freehold or copyhold, or held according to 
any other tenure." The definition thus includes land, 
regarded as a physical thing, and also the estates and 
interests which may exist in it. Ordinarily an estate or 
interest in land involves, at some time or other, a right to 
possess the land, though the term " interest " is not thus 
restricted, and it applies to a charge on land [Driver v. 
Broad, 1893, 1 Q. B. 744), or to a right to the proceeds of 
sale of land. (Bowyer v. Woodman, 1867, 3 Eq. 313.) 
For the purpose of sect. 1 of the Act of 1874 it is in 
general sufficient to regard '' land " as meaning the phy- 
sical thing. The right of entry is exercised, or the action 
brought, to recover possession of the land itself, and Lord 
St. Leonards recognized this in Bean of Ely v. Bliss (1852, 
2 r». M. & G. p. 473), when he said : " The Act does not 
deal with land in any other sense than in that where a 
person has the right to the land itself." But, when neces- 
sary, the term will be taken to refer to an interest in land, 
as in Heath v. Pugh (1881, 6 Q. B. D. 345 ; 7 App. Gas. 
235), where it was held that a foreclosure action is an 
action to "recover possession of land," on the ground 
that the mortgagee practically obtains a transfer to him- 
self of the mortgagor's equity of redemption. The estates 
and interests, however, affected by sect. 1 of the Act of 
1874 must involve a right to possess the land, and their 
nature is determined by the various modifications of which 
ownership is capable. 

The full ownership, represented by an estate in fee Modifica- 

-,..,,., . r. . ,, tions of 

simple, may be divided into a series oi successive estates, owner- 

sMp. 
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or may be shared, between two or more persons enjoying 
the land simultaneously, or, to use the language of the 
Settled Land Act, 1881, s. 2 (6), concurrently. Hence 
the distinction between present and future estates, and 
hence the various forms of co-ownership. But in either 
case the person entitled enjoys, so soon as his estate falls 
into possession, and subject to the restrictions imposed by 
its nature, the full advantages of ownership ; in other 
words, the different estates, when they come to be actually 
enjoyed, are of the same nature. A further modification 
of the rights which go to make up ownership is effected 
when the ownership is divided into estates or interests 
which are of different natures. This happens in the case 
of trusts, where the legal owner and the beneficial owner 
are different persons. It happens in the case of mortgages, 
where again the legal estate, or the right to get it in, is in 
the mortgagee, while the actual enjoyment usually re- 
mains vsdth the mortgagor. And the ownership may be 
divided, too, by reason of peculiarities of tenure, as in the 
case of lord and copyholder. These subdivisions of the 
ownership into interests of quite different natures may 
CO- exist with the division of any of such interests into 
successive or concurrent estates in the manner just de- 
scribed. 
Landlord Separate treatment must be given to the division of 
tenant. rights between landlord and tenant, or, in other words, 
between owner and occupier. The landlord parts with his 
right to possession, and, so far as this is concerned, he is 
in the same position as the remainderman after a particular 
freehold estate. (Cf. Co. Litt. 143 a.) Both the landlord 
and the remainderman must wait for the determination of 
the prior interest before their right to possession of the land 
arises, and in respect of such right each has merely a 
future interest. Consequently, in the absence of special 
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provision, a landlord's rights are governed by the general 
provisions of the E,. P. L. Acts relating to future interests. 
But for practical purposes the oases are widely different, 
the landlord being in fact in the present enjoyment of the 
advantages of ownership. Sometimes, indeed, the landlord 
is spoken of as though he was in possession of the land by 
means of his tenant {Lyell v. Kennedy, 1889, 14 App. Oas. 
437), but this is not correct. The possession of the tenant 
supports the seisin of the landlord [Biishby v. Dixon, 1824, 
3 B. & C. p. 304), and so in Doe v. Fitich (1832, 4 
B. & Ad. at p. 300), Denman, C. J., observed, "Where 
it is said that the possession of tenant for years is the 
possession of the party entitled to the freehold, that 
imports that such person is seised of the estate of free- 
hold." But the seisin must be distinguished from the 
possession, the latter being ascribed exclusively to the 
tenant. While, however, this is true with regard to pos- 
session of the land, the receipt of rent marks the landlord 
as being in present possession of his rights as owner, and 
this is recogniiied in the Conveyancing Act, 1881, s. 2 (iii), 
and the Settled Land Act, 1882, s. 2 (10), (i), where pos- 
session is defined as including the receipt of income. 
Consequently, although in the operation of the E.. P. L. 
Acts, it is only actual possession which in general is con- 
templated, the theory has to be modified in deahng with 
the rights of landlords, and under certain circumstances a 
lessor is regarded as having a present interest which is 
liable to be barred. At the same time the lessee has a 
right of property which is capable of modification, and it 
may, and, in cases where the lease is not at a rack rent, 
frequently is, dealt with on the same footing as the owner- 
ship. It is divided into successive or concurrent interests, 
and is made subject to trusts and mortgages, 
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2. Rent-charges. 

Rent. The definition clause extends the word " rent " to all 

heriots, to all services and suits for which a distress may- 
be made, and to all annuities and periodical sums of money 
charged upon or payable out of land (except moduses or 
compositions belonging to a sj)iritual or eleemosynary cor- 
poration sole) ; but any of these meanings may be excluded 
" where the nature of the provision or the context of the 
Act " so require, and the result is that, so far as sect. 1 
of the Act of 1874 is concerned, heriots and conventional 
rents reserved on leases for years are altogether excluded. 
Exclusion As to heriots, this construction of the section is settled by 
and rents Oimn V. Be Beauvoir (1847, 16 M. & W. 547); Earl of 
for yea?s. CMckeder V. Hall (1851, 17 L. T. 121) ; and Lord Zouch 
V. Balhiac (1875, L. E. 10 Ex. 172), on the ground that 
the right to take a heriot only arises at irregular intervals, 
and, on the strict interpretation of the statute, it might 
be barred before there has been any chance of asserting it. 
That conventional rents are not included, but only rents in 
the nature of rent-charge, was settled on somewhat techni- 
cal grounds in Grant v. Ellis (1841, 9 M. & W. 113), and 
the decision has been accepted as correct. {Archhold v. 
Scully, 1861, 9 H. L. 0. p. 375 ; Irish Land Commission 
V. Grant, 1884, 10 App. Cas. p. 26.) The distinction, 
however, is a clear one, and is justified by the general 
framework of the Acts. Rent, in the sense of rent- 
charge, is a species of property forming an incumbrance on 
the ownership of land. It is a right to demand from the 
owner a share of the annual profits of the land. A con- 
ventional rent reserved on a lease, on the other hand, is 
paid to the owner as a return for the occupation and use of 
the land. In the one case the rent is an incumbrance on 
the ownership, in the other it is an incident of the owner- 
ship. For many purposes a copyholder ranks as owner, 
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and copyhold rents due from Mm, being of the nature of 
rent- charge rather than of rent payable for the use of 
land, have been held to be within the statute. {Rowitt 
V. Earl of Harrington, 1893, 2 Ch. 497.) 

And the statute runs not only as between rival claimants Statute 
to the rent- charge, but also in favour of the person liable favour of 
to pay. {Irish Land Commission v. Grant, 1884, 10 App. fj^yg^jo 
Gas. 14.) In the case of tithe rent-charges, there was payrent- 

. . charge. 

formerly some doubt on this point, especially in Ireland, 
on account of the analogy of such rent-charges with tithes, 
which were placed by the Act of 1833 on the same footing 
as land, and in consequence of some remarks of Lord 
St. Leonards in Bean of Ely v. Bliss (1852, 2 D. M. & G. 
459; cf. Netterville v. Power, 1861, 13 Ir. Jur. 123). 

A periodical sum of money may be "charged upon "Charged 
land " within the meaning of the statute, and may be, land." 
therefore, liable to be barred as a rent, although no remedy 
lies for it against the land. It is sufficient that no person 
can occupy the land without rendering himself liable to 
pay. {Payne v. Esdaile, 1888, 13 App. Cas. 613.) 

3. Capital Charges ami Arrears of Pent and Interest. 
The E. P. L. Acts apply also to sums of money " charged Money 

cli3.rsf6Q. 

upon or payable out of any land or rent " (Act of 1874, on land, 
s. 8, replacing Act of 1833, s. 40) ; and they impose 
a six years' limitation on arrears of dower (Act of 1833, 
s. 41), and on arrears of rent, and of interest in respect of 
sums of money " charged upon or payable out of any land 
or rent " (Act of 1833, s. 42). Under "arrears of rent" 
are included arrears of rents reserved on leases. {Archbold 
V. Scully, 1861, 9 H. L. 0. p. 375.) The restriction of 
sect. 42 upon the recovery of more than six years' arrears 
of interest does not apply as against a subsequent incum- 
brancer as long as a prior incumbrancer is in possession. 
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Remedies 
in respect 
of land 
and rent. 



Kemedies 
in respect 
of sums 
charged 
on land 
and 



II. Bbmedies which are Barbed. 

After the statutory period has elapsed the person who 
was entitled cannot " make an entry or distress, or bring 
an action or suit to recover any land or rent." (E. P. L. 
Act, 1874, s. 1.) The phrase "action to recover land" 
has received a wide construction, so as to include not only 
actions which have for their immediate object the recovery 
of possession of land, but also all actions, such as an action 
to compel the lord of a manor to admit the heir of a 
deceased copyhold tenant, vehich are intended to have this 
result. {Walters v. Webb, 1870, L. E. 5 Ch. 531.) And 
it is the same whether the remedy is at law or in equity, 
the former discretion of Courts of Equity having been put 
an end to by sect. 24 of the Act of 1833. {Berrington v. 
Evans, 1835, 1 Y. & 0. 434.) Moreover, the Act of 1874 
expressly extends to suits, and shortly after it was passed 
the distinction between actions and suits was abolished. 
(Judicature Act, 1875, s. 16 ; Eules in First Schedule, 
Ord. 1, r. 1.) At one time it was thought that a fore- 
closure action was in substance an action for the recovery 
of money {Bearman v. Wyche, 1839, 9 Sim. 570), but the 
object of the mortgagee in bringing the action is to exclude 
the mortgagor's equity of redemption, and at the same 
time to convert himself from a mere incumbrancer into the 
owner of the land ; and it is now settled that the action 
ranks as an action to recover land within the meaning of 
sect. 1 of the Act of 1874. {Wrixon v. Vyze, 1842, 3 Dr. 
& War. 104 ; Heath v. Pugh, 1881, 6 Q. B. D. p. 364 ; 
narlock V. Ashberry, 1882, 19 Ch. D. 539.) 

With respect to sums charged on land, there may be a 
real remedy against the land, and at the same time a per- 
sonal remedy against the debtor, and so with respect to 
arrears of rent and of interest. Hence some difiSculty has 



THE REAL PROPERTY LIMITATION ACTS. 191 

arisen, personal" remedies being also subject to tbe bar of arrears of 
3 & 4 Will. 4, c. 42. As to sums of money secured by interest. 
covenant, and also charged on land, there was formerly no 
discrepancy, the statutory period of twenty years being the 
same under sect. 40 of c. 27 and sect. 3 of o. 42 ; but as to 
arrears of interest, it was necessary to determine whether 
the six years of sect. 42 of c. 27 barred the real and the 
personal remedy, or whether it barred the real remedy 
only, leaving the personal remedy to the twenty years' 
limitation of c. 42. In Hunter v. Noclcolds (1850, 1 Mac. & 
Gr. 640) the latter view was taken, and the real and the 
personal remedies accordingly each had their separate 
period of limitation ; or, more strictly, while all remedies, 
real and personal, were jjrima facie barred by c. 27, an 
exception as to actions on a covenant or on an indenture 
of demise was introduced by c. 42. Bi:^t when in 1874 the 
period in respect of sums of money charged on land was 
shortened to twelve years, the question was raised afresh, 
and it was necessary to determine as to such sums whether 
sect. 8 of the Act of 1874 barred the real remedies only, 
leaving the remedy on the covenant to the twenty years of 
3 & 4 Will. 4, c. 42. In SiMon v. Sutton (1882, 22 Ch. 
D. 511) it was held by the Court of Appeal that the old 
doctrine as to c. 42 being an exception out of c. 27 could 
not influence the construction of the Act of 1874, and that 
sect. 8, in barring generally any action or suit for the 
recovery of money charged on land, must be taken to bar 
all remedies alike, both real and personal. Consequently 
where money is charged on land and secured also by 
covenant, the remedy against the land and the remedy on 
the covenant are both barred in twelve years. But there 
has been no corresponding re-enactment of sect. 42 of the 
Act of 1833, and as to arrears of interest and of rent, 
whether rent-charge or rent-service, the law still remains 
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as settled in Hunter v. Nockolds. In proceedings against 
the land only six years' arrears can be recovered ; but in 
proceedings on a covenant, or on an indenture of demise, 
the twenty years' limitation prevails. As to rent, a deci- 
sion to this effect was given by North, J., in Darky v. 
Tennant (1885, 53 L. T. 257). 

III. Date of Accrual of Reght or Entry or Action. 

General As already stated [ante, p. 182), sect. 1 of the E. P. 

L. A. 1874, lays down the rule that time under the statute 
runs from the date when the remedial right — whether by 
entry, distress, or action — accrues to the claimant or his 
predecessor in title. This date, then, is all important, and 
in a large number of cases directions are specifically given 
as to the time when the remedial right is to be deemed to 
have accrued. To such an extent is this done, that it was 
formerly a matter of doubt whether the Legislature did 
not intend thus to provide for all cases falling within the 
operation of the statute, and on this assumption any case 
not expressly provided for would not be subject to any 
period of limitation. It is settled, however, that the sec- 
tions which fix the date when the remedial right shall be 
deemed to have accrued are not necessarily exhaustive 
{Pugh V. Heath, 1882, 7 App. Cas. p. 238 ; James v. Salter, 
1837, 3 Bing. N. 0. p. 553) ; and where they afford no 
guidance, recourse must be had to the general principle of 
sect. 1 of the Act of 1874. Time in such cases runs from 
the actual date of accrual of the remedial right, and this 
ordinarily corresponds with the date of the infringement 
of a substantive right. The latter is either a right to the 
possession of the land, or to the receipt of a rent-charge. 
It is infringed as to land, when possession is wrongfully 
taken or withheld ; as to a rent-charge, by non-payment 
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of the rent. In stating more exactly the date of accrual, 
"whether actual or statutory, for the various cases which 
may arise, it will be convenient to follow the arrangement 
suggested by the above account of the subject-matter of 
the Acts {ante, p. 185). We have thus to deal with (1) 
Present interests in land or rent ; (2) Future interests ; 
(3) Trustee and cestui que trust ; (4) Mortgagor and mort- 
gagee ; (5) Lord and copyholder ; (6) Landlord and 
tenant ; (7) Capital sums charged on land. 

1. Present Interests. 
The statute may begin to run against a person having a Two 
present interest in land or in a rent-charge upon either of provided 
two events. He may have been in possession of the land *°''' 
or in receipt of the rent, and may have been dispossessed 
or have ceased to receive the rent ; or, although his title 
has arisen, he may have failed to enter into possession of 
the land or into enjoyment of the rent. These two cases 
— loss of possession and failure to take possession — are 
separately provided for. 

(1.) Loss of Possession. 

The Act of 1833 provides, by sect. 3, clause 1, that R.P.L. 
when a person claiming land or rent, or his predecessor in ^ 3' ' 
title, shall, in respect of the estate or interest claimed, 
have been in possession of such land or in receipt of such 
rent, and shall, while entitled thereto, have been dispos- 
sessed or have discontinued such possession or receipt, his 
right to make an entry or distress, or to bring an action to 
recover the land or rent, shall be deemed to have accrued 
at the time of such dispossession or discontinuance of pos- 
session, or at the last time at which any such rent was 
received. The Act also provides for the case of receipt of 
profits of the land ; that is, not the receipt of rent from a 

L. o 
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tenant, but the receipt of tlie actual proceeds from a bailiff 
(see Lord St. Leonards' E. P. Bt., 47) ; but considering 
that the possession of the bailiff is the possession of the 
employer this was perhaps unnecessary. Omitting further 
reference to the case, it is sufEcient to say that upon the 
clear construction of the clause the statute runs, in the case 
of land, from dispossession or discontinuance of possession; 
in the case of rent, from the last receipt. {Owen v. Be 
Beauvoir, 1847, 16 M. & W. p. 564; 5 Ex. p. 178.) 



Distinc- 
tion 

between 
disposses- 
sion and 
discon- 
tinuance 
of posses- 
sion. 



A. — Dispossession and Discontinuance of Possession of Land, 

In considering the distinction, for the purposes of the 
statute, between dispossession and discontiauance of pos- 
session of land, it will be convenient to revert to what has 
been already said as to the distinction between actual and 
civil possession. In general the two coincide, and when, 
this being the case, a stranger enters and takes possession, 
we have a clear case of dispossession. It is a dispossession 
both in fact and in law. The actual possession of A., the 
old possessor, is replaced by the actual possession of B., 
the intruder, and at the same time, or at any rate shortly 
afterwards, A.'s civil possession also comes to an end. 
But the civil possession of A. does not depend on his con- 
tinuance in actual possession. He may discontinue the 
actual possession — that is, he may cease to be the ostensible 
possessor — and yet, provided his possession was founded on 
title, the civil possession will remain in him. In such a 
case there is no reason yrhj time should run agaiast him, 
and it is clear that it does not. There must further be an 
entry by a stranger, B., with the result that the civil pos- 
session is terminated. If in the statute the term "dis- 
possession " was used to indicate civil dispossession, it 
would be wide enough to include both these cases ; but in 
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fact it is confined to actual dispossession, and the termi- 
nation by the entry of a stranger of a possession which is 
merely a civil possession is regarded as a " discontinuance 
of possession." "In my view," said Fry, J., in Bains v. 
Buxton (1880, 14 Ch. D. p. 539), "the difference between 
dispossession and the discontinuance of possession may be 
expressed in this way — the one is where a person comes in 
and drives out the others from possession ; the other case 
is where the person in possession goes out, and is followed 
into possession by other persons." Perhaps it is not quite 
correct to speak of dispossession as requiring the driving 
out of a possessor actually present on the land. Entry 
during the temporary absence of the possessor is a dis- 
possession rather than a discontinuance of possession ; but 
otherwise the passage appears correctly to state the law. 

As to dispossession it is easy, when once it is understood Discon- 
that actual and not civil dispossession is in question, to limit of pos- 
the term to cases where the actual possession of A. is termi- ^®^^^™- 
nated by the adverse entry of B. ; but that A.'s voluntary 
withdrawal from actual possession is not a discontinuance 
of possession within the statute until B. has entered is not 
so clear. An adherence to the literal meaning of the 
phrase would make time run from the moment of with- 
drawal, but until some other person has entered there is 
no one against whom A. could enforce his right of entry, 
or in favour of whom the statute can operate, and on these 
grounds it has been held that actual possession by a stranger 
is necessary to complete the discontinuance of possession. 
" The word ' discontinuance '," said Blackburne, C. J., in 
M'DonnellY. M'Kinty (1847, 10 Ir. L. E. p. 526), "lunder- 
stand to mean an abandonment of possession by one person, 
followed by the actual possession of another person. This, 
I think, must be its meaning ; for if no one succeed to the 
possession vacated or abandoned, there could be no one in 

o2 



196 



POSSESSION OF LAND. 



Abandon- 
ment of 



whose favour or for whose protection the Act could operate. 
To constitute discontinuance there must be both dereliction 
by the person who has the right, and actual possession, 
whether adverse or not, to be protected." And this opinion 
was emphatically indorsed by the English Court of Exche- 
quer in Smith v. Lloyd (1854, 9 Ex. 562), where Parke, B., 
in delivering the judgment of the Court, said, " We are 
clearly of opinion that that statute [3 & 4 Will. 4, c. 27] 
applies not to cases of want of actual possession by the plain- 
tiff, but to oases where he has been out of and another in 
possession for the prescribed time. There must be both 
absence of possession by the person who has the right and 
actual possession by another, whether adverse or not, to be 
protected, to bring the case within the statute. We entirely 
concur in the judgment of Blackburne, C. J., in 31'Dotmell 
V. M'Hjnty, and the principle upon which it is founded." 
In Trustees' Agency Co. v. Short (1888, 13 App. Cas. p. 799) 
these cases were treated by the Privy Council as correctly 
stating the law. 

In JDoe V. Bramston (1835, 3 A. & E. 63), where it was 
held that there was evidence of an intention to abandon 
possession altogether, the natural construction of the statute 
was adopted, and time ran at once against the person en- 
titled, irrespective of the actual entry of any other person. 
A feme sole who was seised in fee of land married, and 
subsequently she and her husband left the land and went 
to reside at a distance from it. They never returned, and, 
apparently, no act of ownership was afterwards done by 
them. After the wife's death an action to recover the land 
was brought by her heir-at-law against the person then in 
possession. The precise time at which the land had been 
abandoned was not shown, but it was more than forty 
years before the commencement of the action. It was held 
that time ran from the abandonment, and that the period 
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of forty years was an absolute bar under sect. 17 of tbe 
Act of 1833. " The departure of the former possessors to 
a distance," said Lord Denman, C. J., "without appearing 
to have received any rent or made any demand, is the 
strongest evidence of their intending to abandon at once 
all occupation and all claim of ownership." Nothing was 
said as to the date when the adverse possession commenced, 
and it is possible that different rules might prevail in the 
case of deliberate abandonment of possession, and in the 
case of mere withdrawal from occupation. The former 
probably terminates the civil possession ; the latter ordi- 
narily terminates only the actual possession, leaving the 
civil possession intact. But the principle of the decisions 
quoted above seems to apply to all cases where actual 
possession is given up, whatever may be the intention of 
the possessor as to returning, and it seems correct to say 
that abandonment is ineffectual to set time running until 
there is also a fresh possession in favour of which it can 
run. 

Actual possession is maintained by the exercise of acts Cases of 
of ownership over the land, and these may be acts of bene- sion"^'*^^' 
ficial user, as the cultivation of the land, or acts of exclu- 
sion, as the maintenance of fences and barriers. When 
upon this actual possession a stranger enters and establishes 
possession on his own account, there is a dispossession. 
But the acts of ownership need not be continuous, nor need 
they be in all cases even frequent. Regard must be had 
to the character of the land and the purposes for which the 
possessor wishes to use it, and his actual possession is main- 
tained by the doing of such acts as, under the circum- 
stances, might be expected. On the other hand, while the 
existing actual possession is easily held to be preserved, an 
adverse possession must be marked by definite acts of 
occupation. Where, therefore, the possessor continues to 
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act as owner of the land, or where a stranger enters and 
gains an exclusive possession, there is no room for doubt. 
In the first case there is not, and in the second case there 
is, a dispossession. The difficulty arises where, on the one 
hand, the possessor is manifesting his possession only by 
slight acts of ownership, while on the other the establish- 
ment of a fresh possession is not clearly shown. The 
following cases show when a dispossession may, under such 
circumstances, be said to have taken place. 
Tottenham In Tottenham v. Bp-ne (1861, 12 Ir. 0. L. E. 376), B. was 
the owner of land on each side of a public road, the soil 
and freehold of which had been reserved on the grant of 
the land, and were vested in A. The road was at first 
used as a carriage road, but B. built a wall across it, leaving 
a stile for foot passengers, by whom it was thenceforth 
used. The evidence as to the date when the wall was 
built was confiioting, the evidence for A. putting it in 
1843, that for B. in 1839. B. also levelled the fence on 
each side of the road, so as to throw the site of the road 
apparently into his own land. The question was whether 
this was a. dispossession of A. by B. The majority of the 
Court held that it was. For pulling down the boundary 
walls and enclosing the road, it was pointed out that A. 
could have sued in ejectment, and as this was a remedy 
intended to restore possession there must have been a dis- 
possession. This, however, seems to beg the question. 
Pigot, C. B., took a different view. The erection of the 
wall by B. had not stopped the user of the road by the 
public, including tenants of A., who used it for fetching 
water from a well, and hence it had been actually used in 
the manner contemplated when the soil of the road was 
reserved. " The exception," said the Chief Baron, " being 
of land described as a road, what was contemplated by 
both parties (by the grantee of the soil, and the grantor 
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who excepted it) was the use of the road as such; and so 
long as the road was used by the tenants of the grantor, 
or by the public, there was a use and enjoyment, quoad hoc, 
which, in my opinion, preserved the title in the grantor, 
and in those deriving under him, and which prevented the 
operation of the 2nd and 3rd and 34th sections of the 
Statute of Limitations, 3 & 4 Will. 4, c. 27." Probably 
the judgment of Pigot, C. B., was correct. 

In Leigh v. Jack (1879, 5 Ex. D. 264) the soil of an Leigh r. 
intended street, and the land on either side of it, belonged 
originally to L., the plaintiff's predecessor in title. In 
1854 L. conveyed to the defendant a plot of land on the 
south side of the street, upon which he built a factory. A 
conveyance of land upon the north side was made in 1857, 
and in 1872 this also became vested in the defendant. 
The street was never dedicated to the public as a highway, 
and from 1854 the defendant had placed upon it materials 
used at his factory, so as to block it up except as against 
foot passengers. In 1865 he enclosed an oblong portion 
of it, and in 1872 he fenced in the ends. Previously to 
this the site of the intended street had been separated from 
another street, into which it led, by a fence consisting of 
posts and a swing rail ; and this fence was repaired and 
renewed within twenty years of the action both by L. and 
by the defendant. The action was brought by the tenant 
for life under L.'s will to recover possession of the site of 
the intended street. The Court of Appeal (Oockburn, 0. J., 
Bramwell and Cotton, L.JJ.) held that there had been no 
discontinuance of possession on the part of L. or the 
plaintiff, and it had to be determined, therefore, whether 
there had been a dispossession. It was held that there had 
not. Cockburn, C.J., and Bramwell, L.J., relied upon the 
acts of user by the defendant being of a merely temporary 
kind, and not inconsistent with the owner's enjoyment 
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of the soil for the purpose for which it was intended. 
Oookbura, C. J., said : — " I do not think that any of the 
defendant's acts were done with the view of defeating the 
purpose of the parties to the conveyances ; his acts were 
those of a man who did not intend to be a trespasser, or to 
infringe upon another's right." And Bramwell, L.J. : — 
" I do not think that there was any dispossession of the 
plaintiff hy the acts of the defendant. Acts of user are 
not enough to take the soil out of the plaintiff and her 
predecessors in title and to vest it in the defendant; in 
order to defeat a title by dispossessing the former owner, acts 
must be done which are inconsistent with his enjoyment of 
the soil for the purposes for which he intended to use it." 
This again, therefore, was a case where, under the actual 
circumstances, the possessor could not be expected to exercise 
substantial acts of ownership, and where the person claiming 
to have dispossessed him was bound to show a clear occu- 
pation. In favour of the plaintiff, too, there was the 
circumstance of the repair of the fence by L. within the 
twenty years. There was thus some slight evidence of 
his actual possession, and no conclusive evidence, so the 
Court held, of an adverse occupation by the defendant. 
The action was commenced in 1876, and the adverse 
occupation should have dated, therefore, from 1856. 

^Touelham ^^ Searhy v. Tottenham Railway Co. (1868, L. E. 5 Eq. 

Mail. Co. 409), a public road had been constructed by trustees under 
the powers of an Act of Parliament. They separated it 
from an adjoining field by a hedge and a bank, and on 
the field side of these — but upon land belonging to them- 
selves — they made a ditch three feet wide. The case 
related to the site of the ditch. The evidence showed that 
in course of time it had become filled up and obliterated, 
and had never been re-opened by the trustees. The owners 
of the field had always included the hedge in their leases, 
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and tlie tenants had used the strip within the hedge as 
part of their field for much more than twenty years, and 
at their own expense had trimmed the hedge on both 
sides. During the same time the trustees had not inter- 
fered in any way with the site of the ditch. In spite of 
all this, Page Wood, Y.-C.,held that no act adverse to the 
trustees had been done. The occasional clipping of the 
hedge was no such act, nor was the circumstance of cattle 
wandering over the site of the ditch, after it had been 
filled up, sufficient to raise the statute against the trustees. 
It was very little that they, as the actual possessors, could 
do to the land, and the adjoining owners had not definitely 
appropriated it either by inclosure or by clear acts of 
ownership. 

A different result was arrived at in Norton v. London Norton y. 
and North Western Railway Co. (1879, 13 Ch. D. 268). ^ii^'bZ' 
The company had taken land, and had fenced it oS. from 
the adjoining land by a post and rail fence. Inside this, 
on their own land, they planted a quick hedge, leaving 
between the hedge and the fence a strip of land 4 ft. 6 ins. 
wide. As the hedge grew up, the fence was allowed to fall 
into decay, and about the year 1846 it was removed by 
the occupier of the adjoining land. From the year 1854 
until the commencement of the action in 1875 the strip of 
land was occupied and cultivated with the remainder of 
the field in which it lay, partly as arable land and partly 
as garden ground. The railway company in no way 
interfered with it except that their workmen went upon it 
to trim the hedge. The Court of Appeal held that there 
was a complete case of possession by the owner of the field 
sufiicient to extinguish the title of the company. The 
actual cultivation of the land distinguishes this from the 
preceding cases. 

The question of continuance of possession of a boundary Pofsessiou 

ary waU. 
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■wall has several times been discussed. In Phillipson v. 
Gibhon (1871, L. E. 6 Ch. 428) the wall formed one side 
of a house and fronted on a street. It contained a stone 
with an inscription dated in 1766, stating that the wall 
had been built by and belonged to the East India Com- 
pany, who had thrown the adjoining ground into the 
street. It was held that this was enough to save the 
possession of the company. " Where," said James, L.J., 
" there is a boundary wall, and that boundary wall remains 
undisturbed, and an inscription is allowed to remain on it 
which states to all the world that it is the boundary wall 
of the adjoining proprietor, it seems to us idle to suppose 
that any question of the Statute of Limitations, or of adverse 
possession, or of cesser of possession, could properly arise." 
In Stedmanv. Smith (1857, 8 E. & B. 1), on the other hand,it 
was held that dispossession had been effected. The plaintiff 
and defendant occupied adjacent plots of ground, divided 
by a wall, of which they were tenants in common. There 
was a shed in the defendant's ground contiguous to the 
wall, the roof of which rested on the top of the wall across 
its whole width. The defendant took the coping stones 
off the top of the wall, heightened the wall, replaced the 
coping stones on the top, and built a washhouse- contiguous 
to the wall, where the shed had stood, the roof of the wash- 
house occupying the whole width of the top of the wall ; 
and he let a stone into the wall, with an inscription on it 
stating that the wall and the land on which it stood be- 
longed to him. It was held that there was evidence of 
actual ouster such as would sustain an action of trespass 
by one tenant in common against another, and apparently 
too, there was a dispossession such as to make time run 
under the statute. But where A. and B. were the owners 
of two adjoining houses, and A. for the pui-pose of raising 
his house built upon the wall, belonging to B., of B.'s 
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house, it was held, that this was at the utmost a case of 
easement, that the additional wall belonged, immediately on 
the building of it, to B., and that as A. had not subsequently 
done any act to put himself in exclusive possession, he had 
not gained a title to the wall against B. {Waddington t. 
Naijlor, 1889, 60 L. T. 480.) 

Actual possession, as stated above {ante, p. 59), continues Cases of 
so long as acts of ownership are from time to time done, tinuanoe 
or so long as the land retains visible signs of occupation ; °^^^^'^^' 
and if, while possession is thus maintained, a stranger 
enters and gains possession for himself, this is a case of 
dispossession. A discontinuance of possession requires as 
its first element, that these marks of occupation should 
cease, and as its second element, that actual possession 
should be obtained by a stranger. It is thus immaterial 
whether the civil possession does or does not continue ; 
ordinarily it does, but it may be terminated by an inten- 
tion to put an end to it. We then have an abandonment 
of possession. But whether there is simply a cessation of 
user, or an absolute abandonment of possession, in either 
case the statute only runs from the time when possession 
is taken by a stranger. This view of the nature of dis- 
continuance of possession is illustrated by the judgment 
of Bramwell, L.J., in Leigh v. Jack (1879, 5 Ex. D. at 
p. 272) : — " Two things appear to be contemplated by 
[sect. 3 of the Act of 1883], dispossession and discontinu- 
ance of possession. It is difficult to suppose a case where 
it can be doubtful whether there has been a discontinuance 
of possession as to a house ; if any chair or table, or other 
small article of furniture be left, there is strong evidence 
of intention that there shall be no discontinuance of pos- 
session ; but it is possible to conceive a case of discontinu- 
ance of possession as to a piece of land where the former 
owner does nothing to it for the space of twenty years. 
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. . . But, after all, it is a question of fact, and the 
smallest act would be sufficient to show that there was no 
discontinuance." The reference to twenty years is, per- 
haps, misleading.' It does not require a withdrawal from 
occupation for that length of time to constitute a discon- 
tinuance of possession. Regard must he paid to the use 
to which the premises are being put, and, when there has 
been continuous user, a sudden cessation of that user may 
well be treated as a discontinuance of possession. It is 
sufficient to say that there is no discontinuance, so long 
as the state of actual possession is maintained by acts of 
ownership or other outward marks of possession. Where 
possession is delivered to the grantee under a grant which 
is void for non-compliance with the provisions of the 
Mortmain Act, there is a discontinuance of possession by 
the grantor, and the statute forthwith runs against him. 
{C/mrcher v. Martin, 1889, 42 Oh. D. 312.) 

Cases of discontinuance of possession are rare with 
respect to the surface of land ; they chiefly occur in regard 
to mines and quarries which the owner has no present 
desire to work. The mere omission to work is no evidence 
of the abandonment of the right to work [Seaman v. 
Vaivdrey, 1809, 16 Yes. 390 ; Adair v. 8haftoe, refen-ed to 
in 19 Yes. p. 156), but this consideration is not at present 
material. Eor the statute to operate it is assumed that the 
right continues. Under sect. 34 of the E. P. L. A., 1833, 
it is liable to be extinguished at the end of a definite period 
of time, such period being reckoned not from the cessation 
of user, but from the entry of a stranger. The judgments 
to this effect in M'Donnell v. M^Kinty and Smith v. Lloyd 
have been quoted above {ante, pp. 195, 196). 

Since, whether there has been a dispossession or a dis- 
continuance of possession, there must in either case be an 
actual possession by a stranger in favour of which time 
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can run, it does not seem to be of any practical importance 
to distinguish which event has happened. The point to be 
considered is, whether a new possession has been gained ; 
and since this is an adverse possession, it is subject 
to the rule that an effective occupation must be obtained 
of the whole of the property over which it is claimed that 
the new possession extends. In Sniith v. Stocks (1869, 
17 W. E. 1135) a gravel pit had in 1804 been allotted by 
Inclosure Commissioners to the surveyors of highways. 
The surveyors had at first got gravel from the pit, but in 
1837 they ceased to do this and procured gravel elsewhere. 
The pit was then filled up and taken into cultivation by 
the tenants of the owner of the adjoining land, and it re- 
mained in their occupation for over twenty years. This, 
it was held, was an actual possession on behalf of the ad- 
joining owner which had extinguished the title of the 
surveyors. Here there was an actual possession of the 
whole of the property ; but where this is not the case, user 
and possession of part will not justify the presumption of 
possession of the whole. In M'Bonnell v. M^Kinty (1847, 
10 Ir. L. E. 514) a grant of lands was made in 1738 with 
a reservation to the grantor of mines, minerals, and quar- 
ries. From that time until the date of the action the 
grantor and his successors in title did not make any claim 
to, or work, or use the quarries ; but it appeared that per- 
sons claiming under the grantee had opened and worked 
quarries in some places, and had ground limestone and 
burnt it for the use of their lands. It was held that this 
partial user of the quarries did not confer possession of the 
whole, so as to extinguish the title under the reservation. 
" Such a presumption of law," said Blackburne, C.J., " is 
never made but in favour of right." 

This refusal of the law, in the absence of title, to raise Effective 

. • f 1 n ^ ^ L- n • possession 

from possession of part of land a presumption of possession of mines. 
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of the whole makes it difficult to gain a title to mines 
under the statute, and in general a stranger only acquires 
possession of the coal he actually severs {E. of Dartmouth 
V. Spittle, 1871, 19 W. E. 444) ; but it may be possible for 
him, by sufficiently marking out the area of his occupation, 
to acquire possession of an entire seam. " I can well 
understand," said Hall, Y.-C, in Asliton v. Stock (1877, 6 
Ch. D. 719), "that there might be cases in which, from 
the manner of working coal, a person who began to work 
it, and was a mere wrongdoer and trespasser, might 
have acquired a title to a certain seam or area of coal, and 
that, by the mode of driving the levels and opening a 
certain area of coal, there might have been possession 
acquired to the whole thing as a mine, or as a seam of coal, 
and not merely to the particular quantity of coal that was 
actually hewn and gotten." 
Secret This, however, was merely a suggestion. It was not 

session. the case before Hall, Y.-O., and, as he added, it was not 
for him to say more than that such a case might exist. 
It is obvious that the doctrine might result in great hard- 
ship to mine owners. An owner may find himself deprived 
of his property, although he has been without knowledge 
of the intrusion and has had no possible means of obtaining 
such knowledge. In other cases ignorance on the part of 
an owner, whether of his right {Daickins v. Lord Pem-hijn, 
1877, 6 Oh. D. p. 324), or of the infringement of his right 
{Rains v. Bitxton, 1880, 14 Ch. D. p. 540), does not pre- 
vent the operation of the statute ; and it may be difficult 
on the strict construction of the Acts to distinguish 
between mines and other property. It must be remem- 
bered, however, that the Courts have shown a tendency 
not to press the strict construction where it would work 
injustice (cf. Trustees' Agency Co. v. SJiort, 1888, 13 App. 
Cas. 799), and it is possible that the statute might not be 
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held to run upon a secret dispossession of mines. At any 
rate, it is clear from the judgments of Kelly, C. B., and 
Pigott, B., in E. of Dartmouth v. Spittle (supra), that as 
little effect as possible would be given under such circum- 
stances to acts of adverse user. Trespasses committed 
underground and without the knowledge of the owner of 
the property " have not the same legal effect as an adverse 
possession of the surface" (19 W. R. p. 445). 

On the other hand, the presumption in favour of ZowMoor 
possession will be made where the possessor, although Stanley 
in consequence of a defect in the conveyance he obtains "^ "' 
no title, yet enters into possession with the consent of 
the previous possessor. In such a case his entry on part 
of the mine will give him possession of all which his pre- 
decessor held. In Low Moor Co. v. Stanley Coal Co. 
(1876, 34 L. T. 186), certain lands were vested in D. By 
an indenture of 12th July, 1834, he granted, bargained, 
and sold all the minerals lying under the lands to H. 
The indenture was not enrolled as a bargain and sale, and 
there was no livery of seisin to make it operate as a feoff- 
ment. There were seven seams of coal and minerals lying 
under the lands, and soon after the execution of the inden- 
ture H. began to work and get the coal, and continued to 
do so between 1834 and 1844. He did not, however, go 
below the first two seams of coal, and, on his ceasing to 
work in 1844, he left tramways and implements in the 
tunnels and levels he had made, so that he could, if he 
chose, have resumed working at any time. In 1855, H. 
by deed conveyed the minerals (except the two first or 
upper seams) to the plaintiffs, who shortly after entered, 
and bored down below the two first seams, in order to try 
for coal, but they did not work the coal. In 1872 the 
defendants entered and worked the coal in the lower seams, 
claiming through D. all the seams and beds of coal under 
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the lands, subject to such right or interest as legally passed 
to H. under the indenture of 12th July, 1834. It was 
held, in trespass brought by the plaintiffs, that H., by 
entering under the deed of 1834, had obtained possession 
of the whole of the seams as tenant at will to D., and, the 
statute running from the end of the first year, his title was 
complete in 1855. " It is true," said Cairns, L. C, " that 
in cases where a man has entered upon and taken posses- 
sion of one seam of coal, and by lapse of time has acquired 
some title to it, the law will not assume that his possession 
extends to all the other seams of coal lying under that 
particular one ; but in the case we have before us it was 
beyond all doubt intended that Holroyd should have pos- 
session, and take possession of all the seams." This is in 
accordance with what has been said above as to change of 
possession with the consent of the existing possessor {ante, 
p. 35.) 
Keyse v. The question of the possession of mines is further illus- 

trated by the case of Keijse v. Foivell (1853, 2 B. & B. 
132). Branthwaite was tenant from year to year of copy- 
hold lands beneath which was an unopened coal mine. 
Being thus in possession of the lands, and the mines not 
having been reserved, he was in possession of the latter 
also, and, though he could not work them, his possession 
would have been sufficient to maintain trespass. {Lewis v. 
Brantlmmte, 1831, 2 B. & Ad. 437.) In 1821, during the 
existence of Branthwaite's tenancy, the copyholder granted 
the mine to Branthwaite and Prothero for a term of 99 
years, but no entry was made under the demise. In 1832 
Branthwaite's tenancy from year to year came to an end, 
and the surface of the land was delivered up to the copy- 
holder. In 1847 the assignee of the term granted to 
Branthwaite and Prothero entered and worked the mine, 
and the copyholder thereupon brought trespass. The 
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assignee pleaded that the copyholder was not possessed, 
and also that he himself had a right of entry under the 
lease. To the right of entry the copyholder replied the 
statute. The copyholder would have succeeded .on both 
pleas could he have shown that no possession of the mine 
had ever been held under the term of 99 years. In that 
case no severance would have taken place between the 
possession of the surface and the possession of the mine ; 
the possession of both, therefore, would have vested in the 
copyholder when the surface was given up to him on the 
determination of Branthwaite's tenancy from year to year ; 
and he would thus have been possessed at the time of the 
alleged trespass. Moreover, on the same supposition, the 
right of entry under the term would have accrued in 1821, 
and would have been barred by the lapse of twenty years. 
But it was decided that possession had been held under the 
term. Branthwaite's possession in 1821, as tenant from 
year to year, when the lease was granted, enured for the 
benefit of himself and Prothero. Hence they were imme- 
diately in possession under the lease, and this possession 
certainly continued until the termination of Branthwaite's 
tenancy of the surface in 1832. At this time it would 
seem that there was a severance between the possession of 
the surface and the mine, so that, although the copyholder 
obtained possession of the surface, yet the possession of the 
mine continued to follow the term, and, with respect to the 
plea of not possessed, the Court took this view. Conse- 
quently the assignee of the lease, and not the copyholder, 
was in possession when the mine was first worked. But 
admitting, as was done for the purpose of the statute, that 
the possession of the mine did vest in the copyholder in 
1832, and that the lessees were then dispossessed, this, and 
not 1821, was the date when their right of entry accrued, 
and they were therefore not barred. 
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B. — Discontinuance of Receipt of Rent. 
In the case of rent the statute runs, not from the date 
when the right to the rent is in fact violated by an omis- 
sion to pay on the part of the person liable, but from the 
last receipt of rent, so that, in the case of rent payable 
annually, the period of limitation is in practice reduced 
from twelve to eleven years. This result necessarily follows 
from the language of the statute. (E. P. L. A., 1833, 
s. 3 ; Owen v. De Beauvoir, 1847, 16 M. & W. 547.) In 
Adnam v. Earl of Sanduich (1877, 2 Q. B. D. 485) it 
was thought that the statute would not run unless there 
was a negligent omission to enforce his rights on the 
part of the person entitled ; it wotdd not run, therefore, if 
he was ignorant of his rights. But the statute is founded 
on the fact of discontinuance of receipt, not on the state 
of mind of the person entitled [ante, p. 206), and the 
correctness of the decision in Adnam v. Earl of Sandwich 
may be doubted. 



Eight 
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(2.) Failure to take Possession. 

The second and third clauses of sect. 3 of the Act of 
1833 provide for the cases where a person becomes entitled 
either upon the death of his predecessor in title, such 
predecessor remaining in possession up to the time of his 
death, or upon a conveyance inter vivos, and fails to take 
possession. In the first case his right is deemed to accrue 
at the time of the death ; in the second case, at the time 
when he becomes entitled to possession under the instru- 
ment of conveyance. The clauses require that the pre- 
decessor shall have been in possession in respect of the 
same estate or interest as that which the successor claims, 
and hence it has been doubted whether they apply in the 
case of derivative interests carved by will or deed out of a 
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greater interest. If they do not apply, claims in respect 
of such derivative interests are governed by the general 
provision of sect. 1 of the Act of 1874. {James v. Salter, 
1837, 3 Bing. K C. 544 ; Magdalen Hospital v. Knotts, 
1878, 8 Oh. D. p. 727 ; Pugh v. Heath, 1882, 7 App. Oas. 
p. 238.) In the case of devolution upon death, the statute 
expressly provides that the right shall be deemed to accrue 
on the death ; but to make the statute run at once, although 
no stranger enters, is contrary to the principle that there 
must be a possession in favour of which it can run. {Ante, 
p. 184.) The point appears to be undecided. (Of. Hayes' 
Conveyancing, I. 248.) 

2. FuTUEE Interests. 
The right of entry or action in respect of a future estate Statute 
or interest is not deemed to accrue, and the statute, there- interest 
fore, does not run, until the estate or interest falls into J!,„l!,°'° 

pOSSGSSlOIl. 

possession. (E. P. L. A., 1833, s. 3, clause 4; E. P. L. A., 
1874, s. 2.) Where, therefore, a life tenant aliens in fee, 
time does not run against the remainderman until the 
death of the tenant for life. {Doe v. Rolfe, 1838, 8 A. & E. 
650.) Other instances of the operation of the rule are 
aiforded by Jumpsen v. Pitchers (1843, 13 Sim. 327) ; Doe 
V. Liversedge (1843, 11 M. & W. 517) ; and Hugill v. 
Wilkinson (1888, 38 Oh. D. 480.) But where the owner 
of the preceding particular estate has been out of posses- 
sion, the remainderman has the longer of two alternative 
periods, either twelve years from the time of the accrual of 
a right of entry or of action to the owner of the particular 
estate, or sis years from the time when his own estate 
becomes vested in possession. (E. P. L. A., 1874, s. 2, 
clause 2.) But the clause does not operate when the 
owner of the particular estate is out of jDossession in con- 

p2 
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sequence of having made a grant of the land in fee. 
(Pedder v. Hunt, 1887, 18 Q. B. D. 565.) 

An owner entitled in possession, against whom the 
statute is already running, cannot by settling the land 
postpone the operation of the statute as to persons taking 
future interests under the settlement. They claim through 
the settlor, and when his original right is barred they are 
barred also. {Staclyoole v. Stachjwole, 1843, 4 Dr. & War. 
p. 347; Doe v. Moore, 1846, 9 Q. B. 555.) In the 
case of a re-settlement by a remainderman, while the 
statute is running against the owner of the particular 
estate, there was, on the Act of 1 833, some doubt. But in 
Doe T. Edmonds (1840, 6 M. & W. 295) it was held that 
claimants under such a re-settlement were allowed only 
the time which the remainderman himself would have had, 
and a provision, apparently to this effect, is contained in 
the Act of 1874 (sect. 2, clause 3). 

The future estate falls into possession, and the statute 
begins to run, on the determination of the previous estate, 
in respect of which the land has been held. (E. P. L. A., 
1874, s. 2.) In general the date of the determination of 
the particular estate affords no difficulty, but special con- 
siderations arise upon the cases of determination by for- 
feiture and by the operation of the statute. Where an 
estate has been, or is liable to be, determined by forfeiture 
or breach of condition, the statute prima facie runs from 
the date of the forfeiture or breach (R. P. L. A., 1833, 
s. 3, clause 5) ; but if advantage is not taken of the for- 
feiture or breach it does not run till the estate in remainder 
falls into possession in the ordinary course. (Sect. 4 ; cf. 
Astlcij V. Earl of Essex, 1874, L. E. 18 Eq. 290.) Where 
the previous estate is extinguished by the operation of the 
statute, it appears to be doubtful whether the remainder is 
thereby accelerated so that a right of entry accrues to the 
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remainderman, and the statute runs against him. (See 
Hayes' Conveyancing, I. 269 ; 11 Jur. N. S., Part II., 
p. 151 ; 34 Sol. Journ. p. 691.) Probably it would not 
be deemed to have determined for all purposes, but to be 
in effect transferred to the stranger in whose favour time 
has been running. In other words, he gains a possessory 
estate pur autre vie. 

Of the successive estates into which the fee is divided, Sucoessive 

I 1 1 J J 1 Til- estates in. 

two or more may belong to the same person, and this the same 
event is provided for by the Acts. Sect. 5 of the Act of P^^'^o'^- 
1833 provided that the right in respect of a future estate 
should not be prejudiced by a possession of the owner of 
the future estate prior to its creation. It is not at all clear 
that this provision was necessary (cf . Hayes' Conveyancing, 
I. p. 255 ; Lord St. Leonards, Peal Property St. p. 51 ; 
Smith's L. C. 9th ed. II. 748) ; but it was re-enacted 
without material alteration by the Act of 1874 (sect. 2, 
clause 1). More intelligible is the ease where the owner 
of the particular estate, against whom time is running, 
is owner also of a future estate ; if, for example, there 
is a life estate to A., who has been dispossessed, re- 
mainder to B. for life, remainder to A. in fee. In such 
a case a bar to the first estate of A. is a bar to the sub- 
sequent estate also, unless in the meantime possession of 
the land has been recovered in respect of B.'s intermediate 
estate. (E. P. L. A. 1833, s. 20 ; Doe v. Moulsdale, 1847, 
16 M. & W. 689 ; Clarke v. Clarke, 1868, I. P. 2 C. L. 
395 ; and as to " recovered," see Doe v. Liversedge, 1843, 

II M. & W. 517.) 

The reversion upon a term of years is, so far as the Reversions 
right to possession of the land is concerned, a future "g^^g ^f 
interest, and the statute does not begin to run against the y^^^^^- 
reversioner until the reversion falls into possession by the 
expiration of the term. This general rule is subject to 



214 POSSESSION OF LAND. 

the special provision of sect. 9 of the Act of 1833 in the 
case of adverse receipt of rent. But a term created by 
way of trust for raising money stands upon a different 
footing. Until it is enforced and possession taken under 
it, the person in whom the land is vested subject to the 
term is entitled to possession, and, if he fails to enter, the 
statute runs against him. (Humble v. Humble, 1857, 24 
Beav. 535 ; Re Bermingham's Edate, 1870, 5 Ir. E. Eq. 
147 ; Twaddle v. Murphy, 1881, 8 L. E. Ir. 123.) 
Estates In considering the effect of the statute on land subject 

to an estate tail, we have to deal with the issue in tail and 
the remainders expectant on the estate tail. Sect. 21 of the 
Act of 1833 enacts that when the statute has run against 
a tenant in tail, it is to be taken to have run also against 
any estate, interest, or right which he might lawfully 
have barred, and sect. 22 provides that this result shall 
not be prevented by the death of the tenant in tail before 
the bar of the statute is complete ; but that, if time has 
commenced to run against him, it shall continue to run 
against claimants to any estate, interest, or right which he 
might have barred. 
Operation These sections are clearly wide enough to bar both 
ao-ainst the issue in tail and subsequent remaindermen ; and it 
ta™^^'* was formerly thought that they applied to both these 
classes. [Rimington v. Cannon, 1852, 12 0. B. p. 34 ; 
Austin V. Llewellyn, 1853, 9 Ex. 276.) But, in fact, the 
issue " claim through " the tenant in tail within the 
meaning of the definition clause (sect. 1 of the Act of 
1833), and consequently, under sect. 1 of the Act of 1874, 
the statute runs against them as well as against the tenant 
in tail ; hence this case being already provided for, sects. 
21 and 22 apply only to estates in reversion or remainder 
subsequent to the estate tail. {Earl of Abergavenny v. 
Brace, 1872, L. E. 7 Ex. 115.) If, however, the tenant 



THE EEAL PROPERTY LIMITATION ACTS. 215 

for life has so acted as to part with the right to possession 
during his life, the estate of the issue becomes an inde- 
pendent future estate, and the statute does not run against 
them until such estate falls iato possession. {Cannon v. 
Bimington, 1852, 12 C. B. 1.) 

The effect of sects. 21 and 22 is to place the remainder- Operation 
men, like the issue, in the position of claimants under the against 
tenant in tail {GoocMl v. Skermtt, 1854, 3 Drew. 216) ; ^^^^^- 
in other words, the whole series of limitations forms, for 
the purpose of the statute, one unbroken estate, and when 
the statute runs against the tenant in tail, it runs equally 
against the issue in tail, as persons claiming through him, 
and against the remaindermen, as persons claiming estates 
which he might have barred. 

There is also the case where the tenant in tail has Possession 
executed a conveyance barring his issue, but, for failure base fee. 
to obtain the consent of the protector of the settlement 
{Anderson v. Anderson, 1861, 30 Beav. 209), it does not 
bar the remainders. This is provided for by sect. 6 of the 
Act of 1874, replacing sect. 23 of that of 1833 {Penmj 
V. Allen, 1857, 7 D. M. & G. 409 ; Morgan v. Morgan, 
1870, L. R. 10 Eq. 99), and time will run against the 
remainders, and in favour of the person entitled under the 
defective assurance, from the date when the assurance, if 
then executed by the tenant in tail, would have been effec- 
tual to bar the remainders without the consent of any other 
person. But if the tenant in tail has a prior life interest, 
the possession of a purchaser from him may be referred to 
such life interest, and he will then not gain the benefit of 
sect. 6. {Mills v. Capel, 1876, L. E. 20 Eq. 692.) 

3. Tkustee and Cestui que Trust. 

Where the ownership of land is divided between persons Division 
who take rights differing in their nature, the question of ° ™ ^^'^ ' 
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the operation of the statute arises in various forms. For 
the case of division of ownership into legal and beneficial 
estates we have to consider its operation in favour of the 
trustee against the cestui que trust ; in favour of the cestui 
que trust against the trustee ; in favour of a stranger as 
against the trustee or the cestui que trust, or both ; and in 
favour of one cestui que trust against the rest. 

(1.) In Favour of the Trustee against the Cestui que Trust. 

Previously to the Act of 1833 it was settled that, when 
a trustee was in 'possession, his possession was to be 
regarded as the possession of the cestui que trust, and the 
length of time during which the trustee omitted to dis- 
charge the trust was no bar to the cestui que trust's claim 
against him. [Horendcn v. Lord Annesley, 1806, 2 Sch. & 
Lef. p. 633 ; Chalmer v. Bradley, 1819, 1 Jao. & W. p. 67.) 
But a distinction was made between express trusts, declared 
by the parties, and constructive trusts, arising from cir- 
cumstances or the acts of the parties ; and claims in respect 
of trusts of the latter kind were liable to be barred. 
{TouiiscndY. Touiisend, 1783, 1 Bro. C. C. p. 554 ; Beckford 
V. Wade, 1805, 17 Ves. p. 95.) This distinction is preserved 
by sect. 25 of the Real Property Limitation Act, 1833 (cf. 
Judicature Act, 1873, sect. 25 (2)), and time cannot run 
in favour of a trustee in whom land is vested on an express 
trust, though it may run in favour of a pui-chaser from the 
trustee for valuable consideration {Law v. Bagicell, 1843, 
4 Dr. & War. p. 408), notwithstanding that he has notice of 
the trust. {Att.-Gen. v. Magdalen Coll., 1857, 6 H. L. 0. 
p. 216.) In such a case it runs from the date of the convey- 
ance. And the trustee is not assisted in gaining a title to 
the land by sect. 8 of the Trustee Act, 1888, since this only 
applies where a trustee no longer holds the trust property. 
On the other hand, all trusts which cannot be described as 
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express trusts fall within sect. 24 of the Act of 1833, and 
are liable to be barred. {Att.-Gen. v. Flmt, 1844, 4 Hare, 
p. 155.) 

This distinction between express trusts and constructive Express 
trusts makes it necessary to determine with precision what 
is to be understood by the term " express trust." To con- 
stitute an express trust there must be a trust " expressly 
declared by a deed, or a will, or some other written instru- 
ment " (per Kindersley, Y.-C, in Petre v. Petre, 1852, 1 
Drew. p. 393), and though, as to personalty, it may not be 
necessary that the trust should be in writing {Sands to 
Thompson, 1883, 22 Ch. D. 614), the definition seems to 
be accurate in the case of land. (Of. Statute of Frauds, 
s. 7.) So in Cvnningham v. Foot (1878, 3 App. Gas. 
p. 984), Lord Cairns, 0., said that by an express trust he 
understood the Legislature to mean " a trust which arises 
upon the construction of the written instrument, not upon 
any inference of law imposing a trust upon the conscience ; 
a trust arising upon the words of the instrument itself." 
(Of. DicMnson v. Teasdale, 1862, 1 D. J. & S. p. 59 ; Sands 
to Thompson, supra.) 

Trusts which are not express, and which are liable, Resulting 
therefore, to be barred, are included under the terms ^e express 
"constructive," "implied," and "resulting," but as to "^^"y;^ 
resulting trusts there is an important distinction. Where 
the resulting trust arises solely by operation of law, as 
where upon a purchase of land a trust results in favour of 
the person who pays the purchase-money, although the 
conveyance is made to another, clearly there is no express 
trust. The term " resulting trust," however, is also used 
where the trust itself, the separation of the beneficial from 
the legal ownership, has been created by a written instru- 
ment, but through failure in the objects of the trust the 
beneficial interest results to an heir or other person ascer- 



218 



POSSESSION OP LAND. 



Trustee de 
son tort. 



Charities. 



tained by rules of law. In suoli a ease the law points out 
the beneficial owner, but it does not create the trust, and 
the trust is still regarded as express. [Salter v. Cavanagh, 
1838, 1 Dr. & Wal. 668 ; Patrick v. Simpson, 1889, 24 
Q,. B. D. 128 ; but see per Kekewich, J., in Churcher v. 
Martin, 1889, 42 Oh. D. p. 319.) 

And it appears that a person who undertakes to act in 
an express trust without being appointed as trustee may 
make himself liable as an express trustee {Life Association 
of Scotland v. Siddall, 1861, 3 D. F. & J. 68), though it 
is, perhaps, safer to put this result on the ground of 
estoppel. {Lyell v. Kennedy, 1889, 14 App. Gas. p. 459.) 

Previously to the Act of 1833 a charity was not barred 
" by length of time or any Statute of Limitations " {Att.- 
Gen. V. Mayor of Coventry, 1700, 2 Yern. p. 399 ; Magdalen 
Coll. V. Att.-Gen., 1857, 6 H. L. 0. p. 207), though length 
of time might be important in determining the elfect and 
constru.ction of an instrument {Att.-Gen. v. Mayor of 
Bristol, 1820, 2 Jac. & W. p. 321), or in determining 
whether an existing state of circumstances should be inter- 
fered with. {Att.-Gen. t. Sungerford, 1834, 2 CI. & Fin. 
p. 378.) But the Act of 1833 has no saving in favour of 
charities, and they are barred like other equities unless 
preserved by express trust. {Commissioners of Donations v. 
Wyhrants, 1845, 2 Jo. & Lat. 182; Magdalen Coll. y. 
Att.-Gen., supra; Magdalen Hospital v. Knotts, 1879, 4 
App. Oas. 324.) 



Former 
law. 



(2.) In Favour of the Cestui que Trust against the Trustee. 

In general the cestui que trust under a simple trust 
(Lewin on Trusts, 9th edit. 758) is entitled to the actual 
possession of the trust estate, and the trustee is not allowed 
to deprive him of it. {Chohnondeley v. Clinton, 1817, 2 
Mer. p. 359.) And this possession is accounted for at law 
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by describing the cestui que trust as tenant at will to the 
trustee. (Freeman y. Barnes, 1671, 1 Ventr. 80 ; 1 Sider. 
349, 458.) The tenancy supports the seisin of the trustee 
{Parker v. Carter, 1844, 4 Hare, 400), and it follows that 
the possession, while held under such tenancy, is not 
adverse to the trustee. {Keciie v. Bcardoii, 1807, 8 East, 
248 ; Smith v. King, 1812, 16 East, 283.) But the cestui 
que trust could prevent a tenancy, and exclude the seisin 
of the trustee, by repudiating the title of the latter from 
the beginning of his possession ; and, though he originally 
took possession under the trustee, he might subsequently 
disseise him, and make time run in his own favour. 
{CJiolmondeley v. Clinton, 1817, 2 Mer. p. 360.) Disseisin 
was effected by any distinct claim to hold adversely 
to the trustee [Earl of Pomfret v. Lord Windsor, 1762, 
2 Ves. S. 472 ; Faussett v. Carpenter, 1831, 2 Dow & C. 
p. 243) ; or might, perhaps, be presumed from lapse of time. 
{Earl of Portsmouth v. Lord Effingham, 1760, 1 Ves. S. 
p. 435.) 

Under the present law the cestui que trust in possession Present 
is still regarded as tenant at will to the trustee {Garrard y. 
Tuck, 1849, 8 0. B. 231) ; and, while the tenancy lasts, 
the possession of the cestui que trust is the possession of 
the trustee, and time does not run against the latter. 
{Melling v. Leak, 1855, 16 0. B. p. 669.) If the tenancy 
were an ordinary tenancy at will, it would be deemed to 
determine at the end of the first year, but the proviso to 
sect. 7 of the Act of 1833 especially excludes the case of 
a cestui que trust holding under his trustee, and the statute 
only runs where there has been an actual determination of 
the tenancy. Cases of such actual determination do not 
often arise. Apparently, the matter is governed by the 
ordinary rules as to the determination of tenancies at wid 
{Doe V. Phillips, 1847, 10 Q. B. 130 ; Melling v. Leak, 
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supra) ; but at any rate any act on the part of the cestui 
que trust will be sufficient which would have amounted to 
a disseisin under the old law. The above supposes that 
the cestui que trust on entering recognizes the title of the 
trustee. If he enters without such recognition, no tenancy 
at will is created ; his possession is not the possession of the 
trustee, and the statute runs against the latter. {Bur- 
roughs V. irCreicjht, 1844, 1 Jo. & Lat. 290 ; BoUincj v. 
Hohday, 1882, 31 "W. E. 9.) The proviso to sect. 7 of 
the Act of 1833, excluding trusts, does not refer specially 
to express trusts, but there seems to be no doubt that it 
must be so restricted, and that it corresponds in this 
respect to sect. 25. {Boe v. Rock, 1842, Car. & M. 549.) 
Brummond v. 8ant (1871, L. R. 6 Q. B. 763), is an 
authority to the contrary, but the ratio decidendi seems to 
have been erroneous. The principle upon which it is 
suggested the case might have been decided will be 
noticed immediately. Sect. 25 does not prevent time 
running in favour of a constructive trustee ; neither does 
the proviso to sect. 7 prevent it running in favour of a 
constructive cestui que trust. 
Construe- Constructive trusts not being within the proviso of 
sect. 7, the tenancy at will existing in such a case between 
the trustee and cestui que trust is subject to the ordinary 
rule of the section, and the trustee's right of entry accrues 
at latest at the end of the first year of the tenancy. (Post, 
p. 232.) Thereupon, time runs in favour of the cestui que 
trust, and, although he does nothing adverse to the title 
of the trustee, in twelve years that title is extinguished. 
Apparently, the result, in the case of a cestui que trust 
with a limited interest, is to vest the legal fee in him 
discharged from the equities of persons entitled in 
remainder, but this is so startling that the Courts have 
naturally shrunk from adopting it. The true answer 
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seems to be that, since the trustee would be restrained in 
equity from interfering with the possession of the cesiui 
que trust during the continuance of his estate, the latter 
in turn, and also persons claiming under him, will be 
restrained from setting up the statute in any ejectment 
brought to recover possession after the natural termination 
of the equitable estate. Formerly, this would have 
required separate proceedings in equity in aid of the 
ejectment, and it was the endeavour to save the equitable 
remainders without such proceedings properly instituted 
that caused the difficulty in Scott v. Scott (1854, 4 H. L. 
C. 1065; see judgment of Maziere Brady, L.O., 11 Ir. 
Eq. E. p. 509 :— " I think if this biU had been filed to aid 
that ejectment, the defendant would have been restrained 
from relying on that bar"). So in Drummond v. Sant 
(supra), it led to the apparently improper extension of the 
proviso of sect. 7 to the case of a constructive trust. At 
the present time no difficulty can arise, since all necessary 
equitable relief would be given in the action of ejectment. 
(Of. Warren v. 3Iurray, Times, 9 July, 1894.) The case 
of Scott V. Scott is long and complicated, but if the above 
principles are borne in mind, the perusal of it may be 
found to be facilitated. (See 38 Sol. Journ. 612.) 

(3.) In Favour of a Stranger. 

A stranger in possession of land may either hold Posaeasion 
adversely to the trustee, or, admitting the trustee's title, truatee 
may claim to hold under him as cestui que trust. "Where '''"^ f';^''" 

QUO bVHSt, 

he holds adversely to the trustee, it was settled under the 
old law that the statute ran in his favour as against the 
trustee and also the cestui cpie trust. {Leicellin v. Mack- 
toorth, 1740, 2 Eq. Ca. Abr. 579 ; of. Hovenden v. Lord 
Annesley, 1806, 2 Sch. & Lef. p. 629 ; Pentland v. Stokes, 
1812, 2 B. & B. p. 75 ; Widdoivson v. Earl of Harrington, 
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1820, 1 Jao. & W. p. 556 ; Preston on Abstracts, II. 378.) 
The Eeal Property Limitation Act, 1833, does not seem 
to liave directly affected this principle, and since the effect 
of the statute is now, not merely to bar the trustee's 
remedy, but to extinguish his right, there is additional 
reason for saying that the title of the cestui que trust, 
which is dependent upon it, is extinquished also. The 
question is of importance in cases where the cestui que trust 
is under disability, or where his estate was, at the com- 
mencement of the adverse possession, future. In Quintan 
V. Frith (1868, Ir. E.. 2 Eq. p. 416), it was treated as open ; 
but in Cooper v. Warre (1865, 18 Ir. Jur. 24), Maziere 
Brady, L.C., intimated his opinion that the statute would 
be a bar to the trustees and also to the cestui que trusts. 
At the same time, since the Judicature Acts, it seems 
probable that the cestui que trust can himself bring an 
action to recover possession (cf. Walsh v. Lonsdale, 1882, 
21 Ch. D. 9), and hence one of the reasons of the old law, 
that the cestui que trust could only sue in the name of the 
trustee, and therefore, only while the trustee eoidd sue, is 
gone. And although such a case as Scott v. 8cott (1854, 
4 H. L. C. 1065) would now be decided on the ground 
suggested above {cinte, p. 221), the judgment of Lord Cran- 
worth, C, shows an evident reluctance to admit that an ad- 
verse legal title is necessarily clear of the equities affecting 
the previous legal title. It may be said that it is the duty 
of the trustee by asserting his legal title to protect the 
equitable interests, and that, if he neglects to do so, it is not 
for the Court to interfere. Moreover, the estate taken by the 
adverse possessor cannot be directly affected by the equities 
attaching to the former estate of the trustee, and since he 
might at any moment have been ejected by the trustee, 
there is no clear ground for restraining him from setting 
up the statute. But although there are technical objeo- 
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tions to allowing an action to be brought on the equitable 
title after the legal title has been extinguished, it is not 
improbable that, when the question arises, the Courts will 
discover some ground for permitting this to be done. 

But the possessor may recognize the legal title of the Possession 
trustee, and may claim to hold adversely to the cestui que cestui que 
trust alone. This was the case which was considered at *™^^ °^ ^' 
such length in Cholmondeky v. Clinton (1820, 2 Jac. & W. 
1 ; ante, p. 168), the difficulty being caused by the doubt 
whether, under the old law, equity could recognize the 
bar of the statute when there had been no disseisin. 
Under the present law no such question can arise. In 
whatever proceedings the true cestui que trust seeks to 
enforce his claim to possession against the apparent cestui 
que trust, this claim is an equitable claim, not saved as 
against the apparent cestui que trust by sect. 25 of the 
Act of 1833, which only refers to suits against the express 
trustee and persons claiming through him. It is accord- 
ingly barred in the same manner as if it were a legal 
claim. But this assumes that the stranger is in possession 
of the land or in immediate receipt of the rents and profits. 
He is in the position of owner, although he claims only 
under an equitable title. He makes a wrongful claim to 
be cestui que trust, and as such is let into possession. If 
he merely receives the rents and profits from the trustee, 
the result appears to be different. {Lister v. Picliforcl, 
1865, 13 W. E. 827.) The trustee is in possession and 
he holds for the person really entitled. 

(4.) In Favour of one Cestui que Trust against the Rest. 

The case where one of several cestui que trusts has been Possession 
in possession of more than his share of the trust estate sCTerS" 
depends upon principles which have been considered under ^^'''"' ?"* 
the previous heads. If he has gained such a possession as 
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to make time run against the trustee, and extinguish the 
legal estate, the result is to extinguish the equities of the 
other cestui que trusts also. In Hannood v. Oglander (1803, 
8 Ves. p. 131), it seems to have been recognized under the 
old law that an ouster of the trustee would be an ouster 
also of the other cestui que trusts, and there are clear 
authorities to the same effect under the present law. 
{BurrougliY. M'Crcight, 1844, 1 Jo. & Lat. 290; Boiling 
V. Hohdaij, 1882, 31 W. R. 9.) But this must be taken 
subject to what has already been said as to the possible 
recognition of equitable rights after the estate of the 
trustee has been extinguished. So, where one cestui que 
trust, while recognizing the title of the trustee, is ia 
possession of more than his share, time will run in his 
favour against the rest. An opposite opinion seems to 
have been expressed by Turner, L.J., in Knight v. Bowyer 
(1858, 2 D. Gr. & J. p. 441), but there the trustees were in 
receipt of the rents, and the case falls within the principle 
of Lister v. Pickford (1865, 13 W. E. 827). 

4. Mortgagor and Mortgagee. 

Division of Where land is subject to a mortgage, the operation of 
su jec . ^^^ statute has to be considered, in favour of the mort- 
gagor against the mortgagee, in favour of the mortgagee 
against the mortgagor, and in favour of a stranger, whether 
against the mortgagor only, or against both the mortgagor 
and the mortgagee. 

(1.) In Favour of the Mortgagor. 

Relation It is sometimes said that the mortgagor in possession is 

gagor in tenant at will to the trustee, but the expression must be 

tomort°° **^®^ "^^^■'^ caution [Keech v. Hall, 1778, 1 Doug. 21; 

gagee. Moss V. GalUmore, 1779, 1 Doug. 279) ; in particular there 



THE REAL PROPERTY LIMITATION ACTS. 225 

is no sucli tenancy as to deprive the mortgagee of his 
immediate right to possession. {Birch v. Wright, 1786, 
1 T. R. p. 383.) It has been suggested that the mortgagor 
is more like a tenant at sufEerance {Doe v. Maisey, 1828, 
8 B. & C. 767 ; Pope v. Biggs, 1829, 9 B. & 0. 245), hut 
no legal relation, it has been observed, affords a complete 
analogy. {Cholmondeley v. Clinton, 1820, 2 Jac. & "W. 
p. 183.) 

In the Real Property Limitation Act, 1833, no special i Vict. 
provision was made for the case of a mortgagor ia posses- "' 
sion, and since the mortgagee has a right of entry either 
immediately on the execution of the mortgage, or at any 
rate on default in payment of the principal at the specified 
day, it was considered that, under the general rule of the 
statute, time would, at one of such dates, run against him, 
notwithstanding that interest on the mortgage debt was 
being regularly paid. {Doe v. Williams, 1836, 6 A. & E. 
-291.) Hence, by 7 Will. IV. & 1 Yict. c. 28 (of. sect. 9 
of Heal Property Limitation Act, 1874), it was provided 
that any person entitled to or claiming under any mort- 
gage of land might recover the land within [twelve] years 
next after the last payment of any part of the principal 
money or interest, although more than the statutory period 
had elapsed siaoe the first accrual of the right of entry or 
action. (See Heath v. Pugh, 1881, 6 Q. B. D. p. 362.) 
The effect is that the statute runs immediately on the 
accrual of a right of entry to the mortgagee, but it may 
be continually checked by payment of interest. 

Where the mortgagor has assigned the equity of redemp- when an 
tion, payment can clearly be made by the assignee {Forsyth payment 
v. Bristoive, 1853, 8 Ex. 716), and it appears to be correct is made, 
to say that an effectual payment can still be made by the 
mortgagor. {Chinnery v. Evans, 1864, 11 H. L. C. 115.) 
If the same person temporarily unites the characters of 

L. Q 
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mortgagor and mortgagee, he is considered as applying the 
rents and profits in keeping down the interest, and the 
statute accordingly does not run. [Burrell v. Earl of 
Egremont, 1843, 7 Beav. 205 ; Tophatn v. Booth, 1887, 35 
Ch. D. 607; and generally as to the effect of payment, see 
post, p. 253.) 

Where the interest of the mortgagee is reversionary, 
time does not run against him until his interest falls into 
possession. {Rugill v. Wilkinson, 1888, 38 Ch. D. 480.) 
And if during the currency of the statute the mortgagee 
brings foreclosure and obtains an order absolute, since the 
effect of the order is to vest in him a new title as owner, 
he can assert this title at any time within twelve years of 
the date of the order. {Reath v. Pugh, 1881, 6 Q. B. D. 
345 ; 7 App. Oas. 235.) 

When the mortgage is paid off, the mortgagee becomes 
constructively a trustee for the mortgagor. (Qiiarrell v. 
Beckford, 1816, 1 Madd. p. 278.) The mortgagor accord- 
ingly is tenant at will, and under sect. 7 of the Act of 
1833 gains a legal title in thirteen years. {Sands to 
Thompson, 1883, 22 Ch. D. 614 ; post, p. 232.) 

(2.) In Favour of the Mortgagee. 
Under the old law, although the mortgagee was said to 
be for some purposes a trustee for the mortgagor, yet this 
was not so in reference to the statute, and if he went into 
possession and held for more than twenty years without 
acknowledgment and without account, the mortgagor's 
equity of redemption was barred. {Dillon v. Parker, 1822, 
Jac. p. 513.) So, under the present law, when a mortgagee 
has obtained possession of land, the mortgagor can only 
bring an action to redeem the mortgage within twelve 
years after the time at which the mortgagee obtained such 
possession, unless in the meantime an acknowledgment in 
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writing of the mortgagor's title, signed by the mortgagee, 
has heen given to the mortgagor or his agent. (E.. P. L. A. 
1874, s. 7.) 

But to gain the benefit of the section the mortgagee Possession 
must enter solely in his character as mortgagee. In jnhis 
Broime v. Bishop of Cork (1839, 1 Dr. & Wal. 700), it was f^^^^! 
decided that this, which was the rule of the old law {Corbett gagee. 
V. Barker, 1795, 3 Anst. p. 759 ; Raffety v. King, 1836, 1 
Keen, 601), did not apply under the Act of 1833, the 
terms of sect. 28 (now replaced by sect. 7 of the Act of 
1874) expressly barring the right of the mortgagor without 
regard to the nature of the mortgagee's possession. In 
Hyde v. BaUaway (1843, 2 Hare, 528), on the other hand, 
the rule was treated as still existing, being simply an 
application of the principle that the statute does not run 
where the person in whose favour it would run and the 
person against whom it would run are identical. 

It was formerly the rule that if the mortgagor remained Mort- 
in possession of part of the mortgaged property, time m^ay'^gam 
would not run against him as to any other part {Blake v. ^^^^^ ^^ 
Foster, 1814, 2 B. & B. 565) ; but no such distinction is land, 
made in the Real Property Limitation Acts, and the bar 
of the statute now applies to any land of which the mort- 
gagee has in fact taken possession. [Kinsman v. Bouse, 
1881, 17 Ch. D. 104.) 

(3.) In Favour of a Stranger. 
A stranger who is in possession of land subject to a Adverse 
mortgage may claim to have gained a title either against equity of 
the mortgagor only, or against both mortgagor and mort- ^ed^mp- 
gagee. The former case was the subject of the decision in 
CholmondeleyY. Clinton (1820, 2 Jac. & W. 1 ; ante, p. 168), 
under the old law, and it was settled that a stranger might 
gain a title to the equity of redemption by lapse of time. 

q2 
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The same result follows under the present law, the true 
owner's right in equity to possession of the land being 
liable to be barred exactly as though it were a legal right. 
Mort- Where a stranger is in possession without recognition 

titfe saved of the mortgage, prima facie time runs in his favour as 
m^nTof against both mortgagor and mortgagee, but as against the 
iaterest. latter the operation of the statute may be prevented by 
payment of principal or interest under 1 Yict. c. 28, and a 
payment by the mortgagor is effectual for this purpose, 
notwithstanding that he is out of possession. {Doe v. 
Mjre, 1851, 17 Q. B. 366 ; Doe v. Massei/, ibid. 373 ; Ford 
V. Ager, 1863, 2 H. & G. 279.) As long as such payment 
is made, the stranger does not gain a title against the 
mortgagee, though he may gain one against the mort- 
gagor. And the mortgage is kept up by payment, 
although created while time is already running against 
the mortgagor, provided, of course, the statutory period 
has not expired at the time of its creation. {Doe v. Eyre, 
supra.) 

5. Lord and Copyholder. 

Division In the same manner as under the last head the inquiry 

su jec . (j£yj[(jgg itself into three parts — the operation of the statute 

in favour respectively of the lord, the copyholder, and a 

stranger. 

(1.) In Favour of the Lord . 
Heir's When a copyholder has died, and his heir, after pro- 

^^t-° olamation duly made, does not come to be admitted, the 
tance. ^qj,^ m&j, by virtue of a special custom, seize the lands 

absolutely, and the interest of the heir is thereby forfeited ; 

but in the absence of such custom he can only seize 

quousque — that is, till the heir comes to be admitted. 

{Doe V. miier, 1789, 3 T. E. 162 ; Doe v. Truemau, 1831, 

1 B. «& Ad. 736.) But proceedings on the part of the 
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heir to compel admittance fall within the phrase " action 
to recover land," and he is barred in twelve years from 
the seizure. {Walters v. Webb, 1870, L. R. 5 Oh. 531.) 

(2.) In Favour of Copyholder. 
By "copyholder" is here to be understood a person Imposai- 
who, being entitled to admittance, holds possession without fixing date 
admittance. The question then arises whether, by the °f^°''^!^^l 
lord's omission to compel him to procure admittance, the "glit «* 
tenure is changed to freehold. The current opinion seems 
to be that it is not (Dart, V. & P. 6th ed. 467 ; Elton on 
Copyholds, 2nd ed. 153, 219 ; Scriven on Copyholds, I. 
287 ; ef. Turner v. West Bromidch Union, 1860, 9 W. E. 
155), and this is supported by the decision of the Court of 
Appeal in Eccl Commrs. v. Parr (1894, 42 W. E. 561). 
The lord's right to seize quousqne is apparently a right of 
entry within the meaning of sect. 1 of the E. P. L. A., 
1874, but it seems impossible to assign any certain date for 
its accrual from which time can be reckoned. In the case 
of forfeiture time runs from the forfeiture {Boe v. Helier, 
1789, 3 T. E. 172 ; Whitton v. Peacocl; 1834, 3 My. & K. 
p. 335), but the mere omission of the heir to come in is no 
cause of forfeiture. Before the lord has any right at aU, the 
homage must present the death of the ancestor, and there 
must be three proclamations at three successive courts for 
the heir to come in. {Doe v. Trueman, 1831, 1 B. & Ad. 
736.) It is only after this has been done that the lord can 
issue his precept to seize the land. If, then, the proclama- 
tions are made, the lord's right of entry arises, and the 
statute begins to run against him. But in the absence of 
these formalities, the right never comes into existence. 
The utmost that can be said is, that the proclamations 
ought to be made within a reasonable time after the death 
(Of. Lidiard and Jackson's and Broadley's Contract, 1889, 42 
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Ch. D. 254) ; but this principle gives no exact date for the 
accrual of the lord's right of entry, and without such exact 
date the statute cannot come into operation. 

While, however, it is doubtful whether the lord can be 
barred by the statute, an enfranchisement will be presumed- 
if there has been no recognition of the copyhold tenure for 
a long period, such as a hundred years {Re Lidiard and 
Jackson's and Broadley' s Contract, supra), and even against 
the Grown. {Roe v. Ireland, 1809, 11 East, 280.) 

Of the various incidents of copyhold tenure other than 
the lord's right to seize quousque, namely, fines, fealty and 
suit of court, heriots, reliefs, and rents, it would seem that 
it is only rents which are liable to be barred. {Hoicitt v. 
Earl of Harrington, 1893, 2 Ch. 497.) There is nothing 
in the Real Property Limitation Acts applying to fines, and 
the remaining incidents, though j^rma/ac/e they fall within 
the definition of " rent " in sect. 1 of the Act of 1833, are 
excepted on the ground that they fall due only at irregular 
intervals. {Ante, p. 188.) Upon the whole it seems 
correct to say that while copyhold rents are liable to be ex- 
tinguished, no change is effected by the statute alone in the 
tenure. {E. of Chichester v. Hall, 1851, 17 L. T. 121.) 



Adverse 
possession 
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holds. 



(3.) In Favour of a Stranger. 

Where a stranger, whether a disseisor or a tenant at 
will or licensee of the lord, is in possession of part of the 
waste of the manor, so that the statute is running against 
the lord, at the end of the statutory period the lord's 
title is extinguished, and the land vests as freehold in 
the stranger. {Att.-Gen. v. Tomline, 1880, 15 Ch. D. 
150.) But the case of adverse possession of copyholds does 
not appear to have been discussed. By sect. 1 of the 
E. P. L. A., 1833, the word "land" is defined to include 
lands of copyhold tenure, and it is clear that if a stranger 
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enters on the lands of a copyholder and holds them for the 
statutory period, the copyholder's rights of entry and of 
action are barred, and his title extinguished. As against 
him, then, the stranger is entitled to retain the lands. As 
agaiast the lord, however, the position of the stranger is a 
question of some difficulty. As long as there is a tenant 
on the rolls there is no possession adverse to the lord, and 
such title as the stranger acquires is quasi-co-pjhold. But 
though the lord might possibly be compelled to recognize 
such title and perfect it by admittance, there seems to be 
no authority for saying that this can be done. Copyholds 
are held under a system of registration of title, and regis- 
tration of title is sometimes thought, though it vs^ould seem 
incorrectly, to forbid the acquisition of title by possession. 

6. Landlord and Tenant. 

Where land is let to a tenant, the statute may operate Division of 
in favour of the landlord, of the tenant, or of a stranger, ^^°J''°*- 
but the first case does not call for special treatment. If 
the tenant does not enter under the lease, time will run 
against him ; and so, too, if the landlord enters wrong- 
fully during the continuance of the lease. The cases to 
be considered are the second and third, and as to the third 
it may be noticed that, though a stranger may gain a 
title either against the tenant or against the landlord, he 
cannot, during the continuance of the lease, gain a title 
against both. 

(1.) In Favour of the Tenant. 

It has been already noticed that, under the old law, a Land- 
tenant could not, either during the continuance of the right to 
lease, or after its termination, gain a title against his fg^a^fuj^r^ 
landlord. {Saunders v. Lord Annesley, 1804, 2 Sch. & Lef. "&!»*• 
p. 98 ; Cholmondeley v. Clinton, 1821, 4 Bligh, 96.) If 
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he repudiated the landlord's title during the lease, this 
was a forfeiture if the landlord chose so to regard it, but 
he might treat the lease as still subsisting ; and further, if 
the tenant held over after the lease had expired, he was 
still tenant, though only tenant at sufferance. By the 
Eeal Property Limitation Act, 1833, it is specially pro- 
vided (sect. 35) that the receipt of rent from any tenant 
shall, as against the tenant, be deemed to be the receipt of 
the profits of the land for the purposes of the Act, and, 
conseqiiently, while the landlord is in such receipt, there 
is no dispossession or discontinuance of the receipt of 
profits under sect. 3 of the same Act so as to make time 
run against him. But the necessity for this provision is 
not clear, and the operation of the statute really depends 
on the consideration that during the continuance of the 
tenancy the landlord has no present right of entry. His 
interest, so far as actual occupation of the land is con- 
cerned, is future, and his remedial right does not accrue, 
and the statute does not run, until his interest — ^his rever- 
sion, that is — falls into possession. But while this is the 
general rule applicable to tenancies, special provision is 
made for tenancies at will and yearly tenancies. 

(A.) Tenancies at Will. 

R. P. L. Tenancies at will are governed by sect. 7 of the Act of 

s. 7' ' 1833. The effect of the section is that, if the tenancy is 
determined within a year of its commencement, and the 
tenant remains in possession vsdthout a renewal of the 
tenancy, time runs from such determination ; if it is not 
determined within the year, time runs from the end of the 
year. Thus, if a person enters into possession of land as 
tenant at will, and nothing further is done, the landlord's 
title is extinguished in thirteen years. This construction 
of the section, which was adopted in Doe v. Turner (1840, 



THE KEAL PROPERTY LI5IITATI0N ACTS. 233 

7 M. & W. 226), and Doe v. Carter (1847, 9 Q. B. 863), 
was doubted by Lord Campbell, O.J., in Randall v. Stevens 
(1853, 2 E. & B. 641). He found it difficult to admit 
tbat a tenancy at will was to be deemed in all cases to 
have determined at* latest at the end of a year, and he 
would only have made that date the starting point for the 
statute when there was no actual determination subse- 
quently within the statutory period. But this was simply 
an expression of opinion, the case being decided on the 
ground that the lessor had resumed possession, and the 
earlier view was adopted by the Privy Council in Day v. 
Day (1871, L. R 3 P. C. 751). 

A tenancy at will is created when lands or tenements Creation 
are let by one man to another to be held at the will of the ^t wHl"''^ 
-lessor (Litt. s. 68), and such a tenancy is usually implied 
from a simple permission to occupy {Doe v. Wood, 1845, 
14 M. & W. p. 687), or from an entry under a void lease. 
{Bratjthtcayte v. Hitchcock, 1842, 10 M. & W. 494.) The 
Courts lean, however, to yearly tenancies as giving more 
security to the tenant, and where there is a payment of 
rent referable to a year, or the aliquot part of a year, 
the tenancy at will is converted into a yearly tenancy. 
{RicJiardson v. Langridge, 1811, 4 Taunt. 128 ; Tudor's 
L. C. in Eeal Prop. 3rd ed. p. 4 ; 2 Sm. L. C. 9th ed. 
p. 125.) The existence of a tenancy at will may be 
negatived by showing that the occupier has no exclusive 
possession on his own account. He may be servant or 
bailiff, or may be merely allowed on the premises as 
licensee, but an attempt to apply this principle failed in 
Hogan v. Hand (1861, 14 Moo. P. C. 310), and Mayor of 
Brighton v. Guardians of Brighton (1880, L. E. 5 C. P. D. 
368). 

The determination of the tenancy at will may be Determi- 

express, as where there is an actual demand of possession tenancy at 

■will. 
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or other intimation that the tenant's occupation is to cease 
(Co. Litt. 55 h. ; Doe v. Jones, 1830, 10 B. & G. 718 ; 
Pollen V. Brewer, 1859, 7 C. B. N. S. 371) ; or implied, as 
where the lessor does any open act of ownership on the land 
which would not be lawful during a tenancy, and which 
would, therefore, on the assumption of the continuance of 
the tenancy, render the lessor liable to the lessee in trespass. 
{Turner v. Bennett, 1842, 9 M. & W. p. 646.) It is deter- 
mined also by the death of either party, by a conveyance 
of the reversion by the lessor {Doe v. Thomas, 1851, 
6 Ex. p. 857), and by an assignment of the premises by 
the lessee, so soon, at least, as the lessor has notice. 
{Pinhorn v. Souster, 1853, 8 Ex. p. 772.) But though 
the lessor has the right at any time to determine the 
tenancy at will and enter, he has not, until actual deter- 
mination, such an immediate right of entry as will make 
the statute run against him. (Garrard v. Tuck, 1849, 
8 0. B. 231.) 
Statute is The statute runs in favour of the tenant from the end of 
re-entry ^ ^^^ ^^^t year of the tenancy when no steps have previously 
tVa^^'^ been, or are then, taken by the landlord to assert his title, 
but its operation is stopped by a substantial entry, such as 
to amount to a resumption of possession (Randall y. Stevens, 
1853, 2 E. & B. 641), or by the subsequent creation of a 
fresh tenancy at wiU. (Turner v. Bennett, 1842, 9 M. & 
W. 643 ; Locke v. Matthews, 1863, 13 C. B. N. S. 753 ; 
Hodgson v. Sooper, 1860, 3 E. & E. 149.) 

(B.) Yearly Tenancies. 

E. P. L. Sect. 8 of the Act of 1833 provides that in the case of a 

s. 8.' ' tenancy from year to year without any lease in writing, 

the reversioner's right of entry shall be deemed to have 

accrued at the end of the first year, or at the last receipt 

of rent (which shall last happen). 
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Such a tenancy may be created expressly, either by Creation 
parol or in writing, or may be implied from payment of tenancy, 
rent upon entry without a valid lease {Doe v. Bell, 1793, 
5 T. E. 471 ; Clayton v. BlakeT/, 1798, 8 T. E. 3 ; 2 Sm. 
L. 0. 9th edit., 110, 118; Craivky v. Price, 1875, 
L. E. 10 Q. B. 302) ; or from payment of rent by a 
tenant who holds over after the expiration of his lease. 
{ArchboldY. ScuUy, 1861, 9 H. L. 0. p. 387.) Payment of 
rent, however, does not of itself create a tenancy from 
year to year. It is only evidence of a tenancy {Finlay v. 
Bristol and Exeier Ry. Co., 1852, 7 Ex. 409), and though, 
in general, it is conclusive evidence {Boe v. Watts, 1797, 
7 T. E. 83 ; BishoiJ v. Howard, 1823, 2 B. & C. 100), this 
is not necessarily the case, and it is open to the party to 
show the circumstances under which the rent was received, 
as that he was ignorant of the death of a person for whose 
life the premises were held {Doe v. Crago, 1848, 6 C. B. 
90), or that a tenancy at will had been expressly created. 
{Doe V. Cox, 1847, 11 Q. B. 122.) 

The section gives two alternative points for the com- Operation 
mencement of the statute — the end of the first year of the °* "t^tute. 
tenancy, or the last receipt of rent ; and hence, although 
such last receipt may be more than twelve years after the 
end of the first year, the lessor is entitled to rely upon it 
as giving the date from which the statute is to run. 
{Bunting v. Sargent, 1879, 13 Ch. D. 330.) Prima facie, 
it might be supposed that the title is extinguished at the 
end of the twelve years, and that a subsequent payment of 
rent would be as ineffectual to revive it as an acknowledg- 
ment. (Of. Sanders v. Sanders, 1881, 19 Ch. D. 373.) 
But in Bunting v. Sargent, Jessel, M.E., observed that 
sect. 34 only extinguishes the title " at the determination 
of the period limited by this Act," and that under sect. 8 
the statutory period was to be reckoned from the last 
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receipt of rent, wlienever this took place, provided only 
it was subsequent to the end of the first year of the 
tenancy. 

The payment of rent does not support the tenancy and 
prevent the possession from heing adverse. It simply 
gives a starting point for the statute. {Baines v. Lumky, 
1868, 16 "W. B.. 674.) A question of fact may arise as to 
■whether a particular payment is made in respect of rent 
or not {Atf.-Gen. v. Stephens, 1855, 6 B.M.&Gc. Ill) ; 
and though payment of rent is similar in its effect to an 
acknowledgment of title, it may be proved by the parol 
admission of the tenant. (Doe v. Beckett, 1843, 4 Q. B. 
601.) To constitute a lease in writing which will take the 
case out of sect. 8, there must be an instrument passing an 
interest in the land, and not merely showing the conditions 
of the holding. {Doe v. Goim; 1851, 17 Q. B. 589.) 

(C.) Terms of Years. 
Operation In the case of tenancies for a term of years, and of 

of statute. . • • ■ 1 -n. -r. 

yearly tenancies under a lease m writing, the Real Pro- 
perty Limitation Acts have no provision interfering with 
the general rule that, since the lessor has no present right 
to possession of the land, time does not run against him 
until, by the determination of the term, his reversion falls 
into possession. It makes no difference that rent has not 
been paid for more than twelve years (Doe v. Oxenham, 
1840, 7 M. & "W. 131) ; and since the statute only bars 
rent of the nature of rent-charge {Grant v. Ellis, 1841, 
9 M. & W. 113), six years' arrears of rent may be re- 
covered at any time during the currency of the term. 
{Archhold v. Scully, 1861, 9 H. L. 0. 360.) And pro- 
vided the rent is a conventional rent reserved upon a lease, 
it is not an objection that no reversion remains in the 
lessor. This is the case where an underlease is created for 
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the whole of the residue of the term. {Re Turner's Estate, 
1861, 11 Ir. Ch. Eep. 304.) 

If the lease turns out to be void, time runs from the Possession 
date when possession is taken, unless a yearly tenancy is lease. 
inferred from payment of rent. {Magdalen Hospital t. 
Knotts, 1879, 4 App. Cas. 324 ; Webster v. Southey, 1887, 
36 Ch. D. 9.) But the mere non-existence of a lease does 
not make the statute run, if the circumstances are such 
that in equity the lease must he assumed to exist. {Arch- 
hold V. Scully, 1861, 9 H. L. 0. 360.) This follows from 
sect. 24 of the Act of 1833, by which the equitable rights 
of the parties are placed, for the purpose of the statute, on 
the same footing as though they were legal rights. 

During the continuance of the lease the lessee may Disclaimer 
disclaim the lessor's title, either by direct repudiation of ■^ 
the relation of landlord and tenant, or by a claim to hold 
possession on a ground inconsistent with the existence of 
that relation. {Doe v. Stanion, 1836, 1 M. & W. p. 703 ; 
Doe V. Cooper, 1840, 1 M. & Gr. p. 139 ; Vivian v. Moat, 
1881, 16 Ch. D. 730.) Or, in fraud of his landlord, he 
may give up possession to a third party with the intention 
of enabling such third party to set up a hostile title. 
{Doe V. Flynn, 1834, 1 Cr. M. & E. 137.) But though such 
disclaimer — provided, in the case of a term, though not, 
perhaps, in the case of a tenancy from year to year, it 
does not rest upon mere words {Doe v. Wells, 1839, 10 
A. & E. 427) — may be a ground for forfeiture, it does not 
make the statute run against the lessor. {Archbold v. 
Scully, 1861, 9 H. L. C. p. 381.) 

The lea.se may be determined by surrender, either Effect of 

-,■3 1 3 ■ • ^■ ^ n surrender 

express or impued, and a surrender is implied upon the of lease. 
granting of a new lease to the same tenant {Lyon v. Reed, 
1844, 13 M. & W. 285) ; but the case is of no special 
importance with regard to the lessee. If upon the surrender 
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the lessor's estate falls into possession, hj the new lease he 
is again relegated to the position of reversioner, and the 
statute, if momentarily it runs against him, is at once 
checked. The case is of importance, however, when another 
than the lessee is in occupation, whether an underlessee or 
a mere stranger, and will be considered subsequently. 

Encroachments by the tenant are, in general, deemed to 
be made for the benefit of the landlord, but this rule can 
best be explained in dealing with the nature of the title 
which is acquired under the statute. {Post, p. 288.) 

(2.) In Favour of Strangers. 

The effect of adverse occupation of land by a stranger 
depends on the same considerations in the case of land 
subject to a lease as in any other case where the immediate 
right to possession is in one person, the reversion or other 
future interest in another. As against the lessee, the 
statute runs from the time when the wrongful possession 
commences ; as against the lessor, it does not run untH the 
termination of the lease. And from that time it runs 
also against persons claiming under a subsequent lease. 
{Kennedy v. Woods, 1867, Ir. R. 1 0. L. 76.) 

In the event of the termination of the lease by a 
surrender implied from the grant of a fresh lease, a dis- 
tinction has been taken between the case of occupation by 
an underlessee and occupation by a stranger. In Corpus 
Christi College v. Rogers (1879, 49 L. J. 0. L. 4), it was 
held that, since the surrender is simultaneous with the 
grant of the new lease, there is no moment when the lessor 
can enter upon or bring an action for the recovery of the 
land, and consequently the statute does not commence to 
run. In Ecclesiastical Commissioners v. Rowe (1880, 5 
App. Oas. 736), on the contrary, Lord Selborne, 0., 
pointed out that an estate in possession must vest in the 
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lessor out of wliioh the new leasehold interest is derived ; 
hut whether at the same time there accrues to him a right 
of action to recover the land depends on the character of 
the actual occupation. If the occupier is a person without 
title — whether a trespasser or a disseisor — the lessor's estate 
in possession carries with it the right to enter upon the 
land ; hut if the occupier is an underlessee, rightfully in 
possession under the original lessee, the lessor has no such 
right of action, and the statute does not run against him. 
In Ecclesiastical Commissioners v. Treemer ((1893) 1 Ch. 
166), the same principle was applied in the case of an 
express surrender of the head-lease followed by a new 
grant, the underlease being preserved intact by virtue of 
4 Geo. II. c. 28. 

It has been already pointed out {ante, p. 166) that pre- Adverse 
viously to 1833 adverse receipt of rent was not an actual ren?.^ ° 
disseisin of the freeholder, and according to Doe v. Danvers 
(1806, 7 East, 299 ; see argument in Cholmondeley v. 
Clinton, 1821, 4 Bligh, p. 37) it did not affect his right to 
recover the land at the end of the term. But the receipt 
of rent amounts to possession of the estate for the purpose 
of making the receiver the apparent owner, and an adverse 
receipt is virtually a dispossession of the true owner, and 
ought to have the same effect as a dispossession on his 
title. (See Eirst Eeport of Eeal Property Commissioners, 
p. 47.) Accordingly, it was provided by sect. 9 of the 
Eeal Property Limitation Act, 1833, that when any person 
is in possession of land by virtue of a lease in writing, by 
which a rent of twenty shillings or upwards is reserved, 
and the rent is received by some person wrongfully claim- 
ing to be entitled to the reversion, the true reversioner's 
right of entry or action shall be deemed to have first 
accrued at the time of the first wrongful receipt of rent ; 
and no such right shall be deemed to have first accrued 
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to the true reversioner on the determination of the lease.' 
The section also applies to a lease of a rent- charge, and 
may be referred to as an illustration of the different 
meanings given in the statute to the word " rent." (See 
Doe V. Angell, 1846, 9 Q. B. p. 356.) 

The change effected by the section was noticed by Lord 
St. Leonards in Scott ^. Nixon (1843, 2 Con. & L. p. 191). 
" The new statute," he said, " put an end to the doubt 
about the effect of the receipt of rent, for under the old 
law it could not be deemed an ouster, and no man could 
by such wrong divest a right : the new Act, however, made 
receipt of rent equivalent to possession." (Cf. Twiss v. 
Nohlet, 1869, 4 Ir. E. Eq. p. 78.) Since the operation of the 
statute depends upon the receipt of rent — a receipt which 
must be actual and not constructive merely {Twiss v. Nohlet, 
supra) — it follows that the lessee can gain no title under 
the section by simply withholding rent {Doe v. Oxenham, 
1840, 7 M. & W. 131 ; Grant v. Ellis, 1841, 9 M. & W. 
113) ; nor can a stranger gain a title by entering during 
the continuance of the lease. {Chadwich v. Broadwood, 
1840, 3 Beav. 308.) 

And there must not only be an actual receipt of rent by 
a person other than the true reversioner, but he must also 
wrongfully claim the reversion. . Hence it is necessary to 
consider the character in which he receives the rent, and, 
in setting up sect. 9 as a defence, the receipt of the rent 
must be expressly stated to be wrongful, or facts must be 
alleged which are inconsistent with a rightful receipt. 
The statute does not run, for instance, where the receipt 
of rent is really in satisfaction of a rent-charge {Doe v. 
Qodsill, 1840, 4 Q. B. 603, n. (6) ; 5 Jur. 170) ; or of 
jointure, even though there is a surplus of which no 
account is given to the reversioner {Shaw v. Keighron, 1869, 
3 Ir. R. Eq. 574) ; nor does it run where the rent is 
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received by a person who purports to be the agent of the 
reversioner. (Lyell v. Kennedy, 1889, 14 App. Cas. 437.) 
But for a claim to be " wrongful " it is not necessary that it 
should be immoral. It is enough that it is inconsistent with 
the title of the true owner, and this requirement is satisfied 
though it is put forward under a mistake, and without 
any intention of depriving the true owner of his property. 
In Williams v. Pott (1871, L. E. 12 Eq. 149), the joint 
application of this principle and of the doctrine of agency 
had the curious effect of barring an owner who was him- 
self in actual receipt of the rent of the land. 

Where land is in the occupation of a sub-lessee, and the Receipt of 
sub-lessee pays his rent direct to the superior landlord, it lessor from 
is a question of fact, to be decided on the whole circum- ^ub-lessee. 
stances of the case, whether the payment is made by 
arrangement with and on behalf of the intermediate 
lessee, in which case the statute does not run against him ; 
or whether the superior landlord receives it under a wrong- 
ful claim to the reversion on the sub-lease, so that the 
statute runs. {Brew v. Earl of Norhury, 1846, 3 Jo. & 
Lat. 267; Sayes v. Woodley, 1852, 3 Ir. Oh. R. 142; 
Tiviss V. Noblet, 1869, 4 Ir. E. Eq. p. 80.) 

The immediate effect of sect. 9, taken in connection Title by 
with sect. 34, is merely to extinguish the title of the re- rent, 
versioner ; the nature of the title acquired by the adverse 
receiver of the rents will be considered subsequently. 

7. Sums of Money charged on Land. 

Sect. 8 of the Eeal Property Limitation Act, 1874 E. P. L. 
(replacing sect. 40 of the Act of 1833), enacts that no ^^^\ ' 
proceeding shall be brought to recover any sum of money 
charged upon or payable out of land, at law or in equitj% 
" but within twelve years next after a present right to 
receive the same shall have accrued to some person capable 

L. K 
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of giving a disoliarge for or release of the same," with a 
saving for the case of acknowledgment or part payment. 
Thus the statute runs so soon as a present right to receive 
accrues to a person capable of giving a discharge. (See 
Farran v. Beresford, 1843, 10 01. & F. 319.) In BiUon 
V. Oridse (1840, 3 Ir. Eq. E. p. 81) it was suggested that 
the present right to receive might not be deemed to accrue 
if there were no effectual means of enforcing it. But 
the section, differing herein from the provisions of the 
Acts as to land and rent charges, is dealing with the 
substantive, not the remedial right ; and it is enough that 
there is a present right to receive money secured by a 
charge, though the time for enforcing the charge has not 
arrived. {Hornsey Local Board v. Monarch Building Society, 
1889, 24 a B. D. 1.) 
SuccessiTe ^ charge on land may, like the land itself, be the subject 
of successive interests, and during a life tenancy of a charge 
no present right to receive accrues to the person subse- 
quently entitled. {Burroives v. Gore, 1858, 6 H. L. 0. 
p. 955.) Conversely, a charge may be vested absolutely, but 
may cover only a future interest in land. Here, though the 
land cannot be presently sold, it is otherwise with the future 
interest. This can be sold and the charge realized. Conse- 
quently there is a present right to receive, and the statute 
runs. {Re Owen, 1894, 38 Sol. Joum. 617.) 
Accrual of Sect. 8 of the Act of 1 874 speaks of the time when the right 
to receive, to receive accrues, not, like sect. 1, of the time when it first 
accrues {Ryan v. Cambic, 1840, 2 Ir. Eq. R. p. 334) ; and 
hence, if a fresh right accrues in respect of the same debt, 
this will give a new starting point for the statute. The pria- 
ciple has been applied in the case of judgments where a new 
right to receive accrues upon the revivor of the original 
judgment by sci.fa. {Farran v. Oltiu-cll, 1839,2 Jebb & S. 
97; FarrauY. Beresford, 1843, 10 CI. & Fin. 319 ; FarrelU. 
Gleeson, 1844, 11 CI. & Fin. 702 ; Re Blal;e, 1853, 2 Ir. Ch. 
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E,. 643), or when a fresh judgment is obtained in an action 
brought on the original judgment. {Waiters v. Lidwill, 
1847, 9 Ir. L. E. 362.) But proceedings cannot be taken 
to revive a judgment after the lapse of twelve years 
{Bunne v. Doyle, 1860, 10 Ir. Ch. E,. 502), unless the 
right to receive has been kept alive by payment or other- 
wise. {Williams v. Welch, 1846, 3 Dowl. & L. 565.) 

The Eeal Property Limitation Act, 1874, it may be Statute 
noticed, expressly refers to judgments; and it is settled judg- 
that it operates to bar judgments generally, and not those ™™ ^' 
only which constitute a charge on land. {Jay v. Johnstone, 
(1893) 1 a B. 189.) 

For the statute to run it is further necessary that there Person 
should be a person capable of giving a discharge. (See giving 
per Lindley, L.J., in Hornsey Local Board v. Monarch ^^ ^^^^' 
Building Society, 1889, 24 Q. B. D. p. 10.) The effect of 
this is to save the right of an infant {Piggott v. Jefferson, 
1841, 12 Sim. 26) ; and where a charge is vested in trustees 
who cannot give a discharge, it may operate to save the 
rights of beneficiaries. {McCarthy v. Daunt, 1848, 11 Ir. 
Eq. E. 29 ; Carroll v. Sargrare, 1870, 5 Ir. E. Eq. 123.) 

The fact that money charged on land is secured by an Express 
express trust is at the present time no reason for excluding 
the statute. (E. P. L. A., 1874, s. 10.) 

lY. Vamations of the Statutory Period. 
When the statute has once begun to run, a uniform Extension 
period of ■ twelve years bars all present claims ; but this ^"tion of' 
period is subject to extension in cases of disability, and a penod. 
similar effect is produced in cases of concealed fraud by 
the provision that the right of entry shall not be deemed 
to accrue till the time when the fraud might with reasonable 
diligence have been discovered. On the other hand, the 
period may be diminished by acquiescence. 

e2 
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1. Bisahility. 
E. P. L. By sect. 3 of tlie Eeal Property Limitation Act, 1874, 
s.'s'. ' a person who, at the time of the accrual of his right of 
entry, is under any of the disabilities of infancy, coverture, 
or unsoundness of mind, may, notwithstanding the ordinary 
period of twelve years has elapsed, bring his action within 
six years of the removal of the disability. If he dies 
under disability, the person claiming through him has six 
years from his death. The disability of coverture, how- 
ever, seems to be abolished in cases where land belongs to 
a married woman as her separate property ( Weldon v. Neal, 
1884, 51 L. T. 289 ; Lowe v. Fox, 1885, 15 Q. B. D. 667), 
since under the Married Women's Property Act, 1882, 
sect. 1 (2), she is entitled to sue in her own name. (Of. 
Weldon v. Be Bathe, 1884, 14 Q. B. D. 339 ; Symonds v. 
Hallett, 1883, 24 Ch. D. 346.) The disability of absence 
beyond seas was expressly abolished by sect. 4 of the Eeal 
Property Limitation Act, 1874. 
Eules as to The disability must exist at the date when the right of 
action accrues for the purpose of the statute, and hence, in 
the case of a rent- charge, a person who is of sound mind 
at the date of the last receipt, but is lunatic at the date 
when the rent next falls due and is not paid, will lose the 
benefit of the section. {Owen v. Be Bcauvoir, 1847, 16 M. 
& W. p. 567 ; 5 Ex. p. 182.) But, provided some dis- 
ability exists at the accrual of the right of action, the 
statute continues to be excluded during any further dis- 
ability which may supervene. {Borroios v. Ellison, 1871, 
L. E. 6 Ex. 128.) There is, however, no allowance for a 
second disability in a successor in title to the person under 
disability when the right accrues (E. P. L. A., 1833, s. 18 ; 
E. P. L. A., 1874, s. 9) ; and the extension of time by 
reason of disability is confined to a maximum period of 
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thirty years. (R. P. L. A., 1874, s. 5.) The extensions 
for disability do not apply to the case of a mortgagor 
coming to redeem {Kinsman v. Bouse, 1881, 17 Ch. D. 104; 
Forster v. Patterson, 1881, 17 Ch. D. 132) ; nor to sums of 
money charged on land {Owen v. Be Beaiwoir, 1850, 5 Ex. 
p. 182), notwithstanding an apparent assumption to the 
contrary in sect. 10 of the Mercantile Law Amendment 
Act, 1856. 

2. Concealed Fraud. 

Strictly speaking, concealed fraud does not cause an ex- r. p. l. 
tension of the statutory period. It postpones the date _, '^^q ' 
when the right to bring an action to recover land or rent, 
of which the owner has been deprived by the fraud, is to 
be deemed to have accrued, and from which, therefore, 
the period is to be reckoned. By sect. 26 of the E. P. L. 
Act, 1833, the right of action is to be deemed to have 
accrued " at and not before the time at which such fraud 
shall, or with reasonable diligence might, have been first 
known or discovered " ; but the section does not affect 
" a bond fide purchaser for valuable consideration who has 
not assisted in the commission of such fraud, and who, at 
the time that he made the purchase, did not know, and had 
no reason to believe, that any such fraud had been com- 
mitted." To gain the benefit of the section, therefore, a 
plaintiff must make out, " first, that there has been con- 
cealed fraud; secondly, that he and his predecessors in 
title have been deprived of the land by such fraud ; and, 
thirdly, that the fraud has not been discovered, and could 
not with reasonable diligence have been discovered," within 
twelve years of action brought. (Per Lindley, L.J., in 
WiUis V. Earl Howe, (1893) 2 Ch. p. 549 ; Laiorance v. 
Lord Norreys, 1890, 15 App. Cas. p. 214.) 

By concealed fraud, said Kindersley, V.-C, in Petre v. Eequire- 

•^ 10 ments oi 

Petre (1852, 1 Drew. p. 397), is not meant "the case oi a the sec- 
tion. 
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party entering wrongfully into possession ; it means a case 
of designed fraud, by which a party, knowing to whom 
the right belongs, conceals the ciroumstanoes giving that 
right, and by means of such concealment enableB himself to 
enter and hold." (See per Kay, L.J., in Willis v. Harl 
Howe, supra.) It has been said, however, that the mere 
withholding of information which ought to be communicated 
to the party entitled is not a concealed fraud within the 
meaning of the Act. [Archlold v. Scully, 1861, 9 H. L. 
C. p. 384.) Instances of concealed fraud will be found in 
Vane v. Vane (1872, 8 Ch. 383, tampering with a marriage 
register), and Sturgis v. Morse (1857, 24 Beav. 541, omis- 
sion of property by an insolvent from his schedule) ; and 
plausible allegations of fraud, in Chetham v. Hoare (1870, 
L. E;. 9 Eq. 571), La urance v. Lord Norreys {supra), and 
Willis V. Earl Hoioe (supra). But it is easier to formulate 
a case of concealed fraud than to satisfy the other require- 
ments of the section — that the plaintiff or his predecessors 
in title have been deprived of the land by the fraud, and 
that it could not with reasonable diligence have been 
discovered earlier. The plaintiff failed in the first in 
Willis V. Earl JToue (supra) ; m the second in Chetham v. 
Hoare [supra), and the earlier case of Willis v. Earl Sowe 
(1880, 43 L. T. 375) ; and in both in Laiorance v. Lord 

Norreys. 

3. Acquiescence. 

E. P. L. The jurisdiction of courts of equity to refuse reUef on 
„ °27. ' the ground of acquiescence, to any person whose right to 
sue in equity is not barred by the Eeal Property Limita- 
tion Acts, is expressly preserved by sect. 27 of the Act of 
1833. But a distinction must be made between acquies- 
cence and mere delay. Acquiescence implies assent to 
infringement of a right {Duke of Leeds v. Earl Amherst, 
1846, 2 Ph. p. 123 ; BeBusschey. Alt, 1878, 8 Ch. D. 286), 
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the person assenting being fully aware of his rights. (Life 
Association of Scotland -J. Siddall, 1861, 3 D. F. & J. p. 74.) 
Mere delay, short of the statutory period of limitation, is 
no bar to the enforcement of a claim, whether legal {Three 
Towns Banking Co. v. Maddever, 1884, 27 Ch. D. 523), or 
equitable. {Re Baker, 1881, 20 Oh. D. 230 ; Penny y. 
Allen, 1857, 7 D. M. & G. p. 426 ; Rochdale Canal Co. v. 
King, 1851, 2 Sim. N. S. 78 ; Archbold y. Scully, 1861, 
9 H. L. 0. p. 383.) 



Y. Preventing the Bar of the Statute. 

When the statute has commenced to run, it can be Modes in 
stopped either by an assertion of right on the part of the ^f^tatute 
person entitled, or by an admission of the right of such "^^ ^"^ 

, . prevented. 

person on the part oi the person m possession. An 
admission of right may be made by acknowledgment, or, 
where money is due, by part payment. An assertion of 
right may take the form of re-entry or of the commence- 
ment of legal proceedings. 

1. Acknowledgment of Title. 

Provisions with respect to acknowledgment are con- statutory 
tained, as to land and rent-charges, in sect. 14 of the Peal P^°'"^i°'*^- 
Property Limitation Act, 1833, and, in the particular case 
of a mortgagee in possession, in sect. 7 of the Peal Pro- 
perty Limitation Act, 1874 ; as to sums of money charged 
on land and arrears of interest thereon in sect. 8 of the 
Act of 1874, and sect. 42 of the Act of 1833. Sect. 14 
of the Act of 1833 provides, in effect, that where an 
acknowledgment of the title of the person entitled to any 
land or rent is given to him or his agent in writing, signed 
by the person in possession of the land or in receipt of the 
rent, the statute shall run from the time of the acknow- 



to be 
made. 
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ledgment. Sect. 7 of the Act of 1874 gives a similar 
effect to an acknowledgment in writing of tlie title of a 
mortgagor out of possession, or of his right to redeem, 
given to the mortgagor or his agent signed by the mort- 
gagee, and it contains special provisions for the case of 
several mortgagors or several mortgagees. (See Richard- 
son Y. Youi/ge, 1871, 6 Oh. 478.) In the case of sums of 
money charged on land and arrears of interest, the 
acknowledgment must equally he in writing, and may he 
given to the person entitled or his agent, hut it may be 
given either by the person by whom the money or the 
arrears are payable or his agent. 
By whom In accordance with the language of sect. 14, the acknow- 
ledgment lodgment of title to land or rent must be made by the 
actual possessor. Acknowledgment by an agent will not 
do {Lei/ V. Peter, 1858, 3 H. & N. 101), though if the 
person in possession is unable to write, whether from 
illness or any other cause, the acknowledgment may be 
signed by a third person at his direction and in his 
presence. [Corjjoration of Dublin v. Judge, 1847, 11 Ir. 
L. E. 8; cf. mishaw v. Langley, 1841, 11 L. J. (K S.) Oh. 
17.) An acknowledgment of a sum of money charged on 
land may be given " by the person by whom the same shaU. 
be payable or his agent," and similarly as to arrears of 
interest. By " payable "it is not to be understood that 
the person making the acknowledgment must be personally 
liable to pay. It is sufficient that he is interested in the 
land, and is liable to lose the land if he does not pay. 
{Toft T. Stephenson, 1851, 1 D. M. & G. 28 ; BoUing v. 
Lane, 1863, 1 D. J. & S. p. 133.) On the other hand, the 
acknowledgment cannot be effectually given by a person 
who was interested in the land, but who has parted with 
his interest. {Lyall-y. Flulcer, W. N. (1873) 208.) 
To whom An acknowledgment, whether with reference to land or 
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to sums of money charged on land and arrears of interest, aclmow- 
must be given to the person entitled or his agent. Hence to be 
an acknowledgment to a third party is not effectual ™^ ®' 
{Batchelor v. Middleton, 1847, 6 Hare, p. 83) ; nor is an 
acknowledgment to a person before his title accrues 
{Holland v. Clarke, 1842, 1 T. & 0. 0. 0. 151), or after it 
has ceased. [Markwick t. HardingJiam, 1880, 15 Ch. D. 
p. 352.) But in considering whether an acknowledgment is 
really made to a person entitled, the Courts have adopted 
a liberal construction of the statute (Blair -v. Nugent, 1846, 
3 Jo. & Lat. p. 677; Barrett v. Birmingham, 1842, 4 Ir. Eq. 
R. 537), and have been satisfied with admissions in such 
documents as an affidavit, a pleading, or an insolvent's 
schedule, although, in some cases, the admission may seem 
to be made rather to the Court than the party. If an 
acknowledgment to an agent is relied upon, it is sufiicient 
that it is made to a person who is treated as an agent, and 
that his agency is subsequently ratified. [Trulock v. Robey, 
1841, 12 Sim. p. 407.) 

The acknowledgment may be made by any document Eorm of 
which satisfies the requirements just mentioned as to the ledgmerit. 
persons to make it and the persons to whom it may be 
made. It may be contained in a letter or series of letters 
(Incorporated Society v. Richards, 1841, 1 Dr. & War. 258; 
Fursdon v. Clegg, 1842, 10 M. & W. 572) ; in a covenant 
iji a mortgage deed, or in a transfer of a mortgage [Jayne 
V. Hughes, 1854, 10 Ex. 430), provided the person whose 
title is acknowledged is a party to the deed {Lucas v. 
Bennison, 1843, 13 Sim. 584 ; Batchelor v. Middleton, 
1847, 6 Hare, 75) ; under the old equity practice, in an 
answer in Chancery {Goocle v. Job, 1858, 1 E. & E. 6 ; 
Blair v. Nugent, 1846, 3 Jo. & Lat. p. 677) ; in an afiidavit 
{Tristram v. Harte, 1841, Long. & T. 186) ; in a schedule 
filed by an insolvent debtor {Barrett v. Birmingham, 1842, 
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4 Ir. Eq. R. 537) ; in a schedule to a petition for sale {Be 
West, 1879, 3 L. R. Ir. 77) ; or even in a wiU. {Milling- 
ton V. Thompson, 1852, 3 Ir. Oh. E. 236.) But a mere 
keeping of accounts by a mortgagee is not an acknowledg- 
ment made to the mortgagor so as to prevent the bar of 
the statute. (Of. Baker v. Wctton, 1845, 14 Sim. 426.) 

Parol Although the acknowledgment itself must be in writing, 

it may be supplemented by parol evidence. Such evidence 
may be given of the date when the acknowledgment is 
made {Edmunds v. Bownes, 1834, 2 Cr. & M. 459, decided 
on Lord Tenterden's Act, 9 Geo. 4, e. 14), and where the 
acknowledgment is of a sum due, of the amount. {Lech- 
mere V. Fletcher, 1833, 1 Cr. & M. 623 ; Lord St. John v. 
Bouyhton, 1838, 9 Sim. 219; Hartleys. Wharton, 1840, 11 
A. & E. 934.) And although the document is dated, evi- 
dence may be given to show that it was in fact executed 
subsequently, and it will then take effect as an acknow- 
ledgment from the date of actual execution. {Jayne v. 
Sughes, 1864, 10 Ex. 430.) 

SuflBciency The question of the sufficiency of the acknowledgment 

ledgment. depends solely on the construction of a written document, 
and is therefore for the judge. {Boe v. Edmonds, 1840, 
6 M. & W. p. 302 ; CoUis v. Slack, 1857, 1 H. & N. 605 ; 
Furness v. Meek, 1857, 27 L. J. Ex. 34.) It has been 
argued that to satisfy the statute the writing relied on as 
an acknowledgment should contain an express admission 
of title {Goode v. Joh, 1858, 1 E. & E. 6 ; Jayne v. Hughes, 
1854, 10 Ex. 430) ; but the authorities do not countenance 
this doctrine, and any writing is sufficient which either 
expressly, or by implication, contains an admission of title. 

Land. As to land, it was held that there was such an admission 

in Incorxiorcded Society v. Bichards (1841 , 1 Dr. & War. 258) ; 
Fiirsdon v. Clegg (1842, 10 M. & W. 572) ; Corporation of 
Buhlin V. Judge (1847, 1 1 Ir. L. E. 8) ; and Goode y. Job 
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(1858, 1 E. & E. 6) ; that there was no admission in Loe 
V. Edmonds (1840, 6 M. & W. 295). But an admission 
that a title once existed is not necessarily an admission 
that it exists at the date of the acknowledgment. {Sohson 
V. Burns, 1849, 13 Jr. L. R. 286.) Hence, though a cove- 
nant in a mortgage deed is an admission of the relation in 
which the parties stand at the date of execution {Jayne v. 
Hughes, 1854, 10 Ex. 430), so as to constitute an acknow- 
ledgment by the mortgagor of the mortgagee's title, it is 
otherwise with a mere recital of an earlier mortgage. 
(Howcutt V. Bonser, 1849, 3 Ex. 491.) 

As to a right of redemption, it was held that there was an EigM of 
acknowledgment in Trulocli v. Rohey (1841, 12 Sim. 402) ; tion.™^' 
and in StansfieU v. Hobson (1852, 16 Beav. 236; 3D. 
M. & Gr. 620) ; but no acknowledgment in Thompson v. 
Boicyer (1863, 11 W. E. 975). In the last case the letter 
of the defendant relied on as an acknowledgment con- 
tained an express denial of the plaintiff's claim. If such 
a letter, observed Eomilly, M.R., was to be treated as an 
acknowledgment of the plaintiff's right to redeem, no one 
could safely answer a solicitor's letter, except to say that 
he refused to give any reply. 

As to sums of money charged on land and arrears of in- Sums 
terest, the acknowledgment need not amount to a promise 1^.^l^2i^ 
to pay such as is necessary under Lord Tenterden's Act 
in the case of a simple contract debt. An admission of the 
liability is sufficient, and such admission there was in 
Lord St. John v. Boughton (1838, 9 Sim. p. 225), and 
Carroll v. Darcy (1847, 10 Ir. Eq. E. 321) ; although in 
the latter case, inasmuch as there was only an offer to pay 
out of a particular fund, the admission would not have 
been construed as a promise to pay. ( JFh)j)py v. Hillary, 
1832, 3 B. & Ad. 399; Boutledge v. Ramsay, 1838, 8 A. 
& E. 221.) 
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Effect of The Judgment of Lord Westbury, 0., in Balding y. 
ledgment. J^ane (1863, 1 D. J. & S. 122), appears to proceed upon 
the principle that an acknowledgment is only effectual as 
against the person making it and persons claiming under 
him. He there decided that an acknowledgment by a 
mortgagor of more than six years' arrears of interest being 
due on a first mortgage does not preclude a subsequent 
mortgagee from relying upon the statute. The intention 
of sect. 42, he said, was " to enact a plain and simple rule, 
that no person having a charge on lands shall recover 
more than six years' interest on such charge against any 
other person having an interest in the lands without an 
acknowledgment in writing, signed by such person, or by 
some former owner from whom the interest is derived." 
But the principle, if correct, applies only where there are 
different persons jointly interested in the property so as to 
prevent one from being affected by the acknowledgment 
of another. It does not apply to the acknowledgment of 
a tenant for life who, for the time being, represents the 
whole estate. His acknowledgment is binding on the 
remaindermen [Smith v. Siiiitli, 1865, 5 Ir. Oh. E. 88; 
Ee FifzmaunccK, 1864, 15 Ir. Ch. E. 446) ; though, where 
the statute has already run, the tenant for life cannot 
by acknowledgment revive a charge or arrears of interest 
against the remaindermen. {Grey son v. Sindley, 1846, 
10 Jur. 383 ; Smith v. Smith, supra; Becker v. Delacour, 
1881, 11 L. E. Ir. 187.) 
Title not The effect of an acknowledgment is not to secure the 
ackno-w- ^ title of the owner, by rendering the possession non-adverse, 
ledgment. |^^^ merely to give a new starting-point for the statute, 
which at once commences to run afresh. [Scott v. Nixon, 

1843, 3 Dr. & War. p. 404 ; cf. Burroughs v. M'Creight, 

1844, 1 Jo. & Lat. p. 304.) But when the statute has 
run, so that the title of the true owner is extinguished 
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under sect. 34, no subsequent acknowledgment ■will revive 
it. {Sanders Y. Sanders, 1881, 19 Oh. D. 373, overruling 
Stamfield v. Hobson, 1853, 3 D. M. & G. 620.) That 
section applies generally to land and rent, and therefore 
to the case of a mortgagee in possession. The mort- 
gagor's title is liable to be extinguished, and the case is 
within Sanders v. Sanders. 

But in respect of sums of money charged on land. Except, 
sect. 8 of the Act of 1874, like sect. 40 of the Act of 1833, L'toTums 
suspends the remedy only, leaving the right unaffected, ei^™°e^'' 
and it has been held that an acknowledgment is effectual °"^ l^"^^- 
if made at any time before action brought. [TSarty v. 
Davis, 1850, 13 Jr. L. E. 23.) In Toft v. Stephenson (1851, 
1 D. M. & Gr. 28), also, where an acknowledgment was 
held to be effectual, more than twenty years had elapsed 
before the acknowledgment was given, but attention was 
not directed to the point, and the case can hardly be 
treated as an authority upon it. The principle breaks 
down, however, when it comes to be applied to the case of 
acknowledgment by a tenant for life (Becker v. Delacour, 
supra), and the matter cannot be regarded as altogether 
settled. 

2. Part Paytnent. 

When the statute is running against a mortgagee, or statutory 
against the right to receive a sum of money charged on P™^^^^°°^- 
land, it may be checked by a payment made on account 
either of principal or interest. Under 1 Yict. c. 28, as 
modified by sect. 9 of the Eeal Property Limitation Act, 
1874, the^mortgagee may enter or bring an action at any 
time within twelve years " after the last payment of any 
part of the principal money or interest " secured by the 
mortgage; and sect. 8 of the Act of 1874, in fixing 
the period within which proceedings must be taken to 
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recover sums of money charged on land, continues, "unless 
in the meantime some part of the principal money or some 
interest thereon shall have been paid, or some acknowledg- 
ment of the right thereto shall have been given in writing 
signed by the person by whom the same shall be payable 
or his agent, to the person entitled thereto or his agent." 
With this last enactment it is useful to compare sect. 5 of 
3 & 4 "Will. lY. c. 42, which provides, as to specialty debts, 
that "if any acknowledgment shall have been made, either 
by writing signed by the party liable " by virtue of the 
specialty, " or his agent, or by part payment or part satis- 
faction on account of any principal or interest being then 
due thereon," an action may be brought within twenty 
years after such acknowledgment or part payment or part 
satisfaction. In the case of simple contract debts, part 
payment is only important so far as a fresh promise to 
pay can be implied from it. 
By whom The statute 1 Yict. c. 28 speaks of payment simply, 
may be without in any way specifying by whom it may be made. 
"^'^^- On sect. 40 of the Eeal Property Limitation Act, 1833 
(and sect. 8 of the Act of 1874), it is not clear whether the 
words " by the person by whom the same shall be payable 
or his agent," apply only to acknowledgment or also to 
payment. In Chinnery v. Evans (1864, 11 H. L. 0. p. 134), 
Lord Westbury, 0., treated them as applying to both cases ; 
but in Harhcli v. Ashherry (1882, 19 Oh. D. 539) the 
Court of Appeal regarded the former case as proceeding 
on the view that they applied to acknowledgments only, 
and this appears to be the more natural construction. (Cf. 
Homan v. Andrews, 1850, 1 Ir. Ch. E. p. 112.) So in sect. 5 
of 3 & 4 Will. IV. c. 42, the person by whom the payment 
is to be made is not defined. {Roddani v. Morley, 1857, 1 
De Gr. & J. p. 6.) But the last-mentioned statute requires 
that the part payment shall be an acknowledgment ( Whitley 
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V. Loice, 1858, 2 De G. & J. p. 712), and in Sarlock v. Ash- 
herry (supra), Jessel, M.E., laid it down as a general prin- 
ciple, applicable to all Statutes of Limitations,' that the 
payment must be by a person liable as an acknowledgment 
of right. The question was much discussed in Leicin v. 
Wilson (1886, 11 App. Gas. 639), and it was held that a 
payment was sufficient if " made by a person who under 
the terms of the contract is entitled to make a tender, and 
from whom the mortgagee is bound to accept a tender, of 
money for the defeasance or redemption of the mortgage." 
But in that case the person who made the payment, while 
only entitled, and not liable, to pay under the mortgage 
deed, was liable to pay under a collateral bond. And 
personal liability is not required. It is sufficient that the 
person making the payment is liable in default of payment 
to lose the land. (Of. Forsyth v. Bristowe, 1853, 8 Ex. 
716.) In this respect the principle is the same as in the 
case of acknowledgment. (&<^r«, p. 248.) Similarly, under 
sect. 5 of 3 & 4 Will. IV. c. 42, the payment may be 
made by any person interested to make it. [Roddam v. 
Morley, 1857, 1 De G. & J. p. 18 ; Coope v. Cressivell, 1866, 
L. E. 2 Oh. p. 124 ; Pears v. Laing, 1874, L. E. 12 Bq. 
p. 54.) It appears, then, that under each of the statutes 
the payment may be made by any person who is liable, 
or entitled, or interested, to pay. 

On the other hand, payment by a stranger is not suffi- Payment 
cient (Chinnery v. Evans, 1864, 11 H. L. 0. p. 133) ; and ger. 
although, if a tenant pays his rent to the mortgagee, such 
rent will go in satisfaction of the principal or interest of 
the mortgage debt, yet the tenant is not a person liable 
under the mortgage, so as to make his payment effectual 
to check the operation of the statute. {Harloclc v. Ash- 
herry, supra; cf. Cockhurn v. Edwards, 1881, 18 Oh. D. 
p. 457; Re Frisky, 1889, 43 Oh. D. 106.) 
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A payment may also be made by the agent of the 
person liable, and a receiver appointed by the Court is 
regarded as such agent (Chinnery v. Evans, 1864, 11 
H. L. 0. p. 134 ; Cronin v. Bennehy, 1869, Ir. E. 3 0. L. 
289), provided the payment is authorized by the order 
appointiag him. ( Whitley v. Lowe, 1858, 25 Beav. 421 ; 
on appeal, 2 De Gr. & J. 704.) But where a mortgagee 
relies upon payment by an agent of the mortgagor, it is 
necessary to ascertain from time to time that the agency is 
in fact continuing. [Newlould v. Smith, 1886, 33 Oh. D. 
127.) 

The extent to which payment is effectual is a matter of 
considerable difficulty. It has been suggested, in an 
article by Mr. Millidge, in the Law Quarterly Review 
(Vol. VII. p. 43), that since payment, to exclude the 
statute, must be made as an admission of right, it ought to 
be effectual only as against the person making it ; and, in 
particular, that a person not in possession of land ought 
not to be able by payment to keep up a charge against the 
land. But although the authorities contaia traces of this 
doctrine, it does not seem to have prevailed to any con- 
siderable extent. It clearly fails in the case of payment 
by a limited owner, though here it may be said that, 
inasmuch as the limited owner represents the whole fee 
for the time being, payments by him ought to bind all 
persons interested in the land. But it also fails ia other 
cases where there is no such special ground for excluding 
it. A mortgagee who has assigned the equity of redemp- 
tion may, by payment, keep up the mortgage against the 
land {Chinnery v. Evans, 1864, 11 H. L. C. 115) ; so may 
a person who has never had any interest in the land, but is 
entitled to make payments on account of the mortgage debt 
(Lcifin V. JVilson, 1886, 11 App. Cas. 639) ; and conversely 
payment of interest by a mortgagor will keep the personal 
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remedy alive against a surety. {Re Frishy, 1889, 43 
Ch. D. 106.) 

The question affects the title to land in two oases, Distinc- 

(1) where there is an actual charge upon the land; and between 

(2) where there are debts of a deceased owner, whether by actual and 

. . •' potential 

specialty or simple contract, for which the land may be charges. 
made liable. The first case depends on the construction 
of 1 Yict. c. 28, and sect. 8 of the Eeal Property Limita- 
tion Act, 1874 ; the second on 3 & 4 Will. IV. c. 42, s. 5, 
and on the law relating to simple contract debts. 

(1.) Existing Charges. 

It is well settled that payment by a tenant for life, or Payment 
other limited owner in present enjoyment of the land, ^^er 
keeps a charge alive against the land so as to bind all 
persons in remainder. [Barclay v. Oiven, 1889, 60 L. T. 
220.) An acknowledgment, as already stated, has this 
effect, and a part payment is said to be more effectual 
than an acknowledgment. It relieves from liability other 
persons who are liable to make the payment [Coope v. 
Cressicell, 1866, L. E. 2 Ch. p. 124) ; and moreover, in the 
case of a limited owner, it is his duty to keep down the 
interest. {Re Fifzmaurices, 1864, 15 Ir. Ch. E. p. 461.) 
Hence the statute does not run against a charge when the 
tenant for life is himself the owner of the charge {Burrell 
V. Earl of Egremont, 1848, 7 Beav. 205), for, being in 
receipt of the rents and profits, he is deemed to pay him- 
self the interest of the charge, and this is a sufficient 
payment to save the bar of the statute. And the principle 
applies whenever the same person is beneficially entitled 
to the land and the charge, although the legal right to 
receive the interest and the legal liability to pay may be 
vested in different persons as trustees. {TopMm v. Booth, 
1887, 35 Ob. D. 607.) 

L. s 
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A limited owner, as already observed, represents for the 
time being the whole estate, and if he could not make a 
payment which would be effectual against the remainder- 
men, the mortgagee would have no resource but to realize 
his security at once. It is otherwise where there are 
different persons at the same time liable to pay, whether 
directly, as being bound by the mortgage contract, or 
indirectly, as being in possession of the mortgaged land ; 
and it is a question of greater difficulty whether payment 
by one should be allowed to affect the others. A mort- 
gagor may be out of possession of land in two cases. He 
may be kept out of possession by a stranger in whose 
favour the statute is running ; or he may have assigned 
the equity of redemption. In the first case — where the 
mortgagor is simply out of possession — it is settled that he 
can make a good payment to the mortgagee under 1 Yict. 
c. 28, so as to preserve the right of the latter against the 
land. {Doe v. Eyre, 1851, 17 Q. B. p. 371 ; Doe v. Massey, 
1851, 17 Q. B. 373.) 

As to the second case, it seems to have been assumed by 
the Court of Appeal, in JSfewbould v. Smith (1886, 33 
Ch. D. 127) — the point was not determined when the case 
was before the House of Lords (1889, 14 Aj)p. Cas. 423) — 
that payment by a mortgagor who had parted with his 
interest in the land would not be effectual against the 
present owners of the land ; but it does not appear to have 
been noticed that the point had been abeady decided 
in an opposite sense by the House of Lords in CMnnery v. 
Etans (1864, 11 H. L. 0. 115.) In the latter case a 
mortgage was made in 1776 on estates X., T., and Z. In 
1784 a receiver was appointed on the petition of the mort- 
gagee. Estate Z. was sold by the mortgagor before, and 
estate X. after, the appointment of the receiver, but in 
neither case was the purchaser aware of the mortgage. 
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The receiver applied the rents of the T. estate ia keeping 
down the interest on the mortgage. It was held that the 
receiver was the agent of the mortgagor, and that his pay- 
ments were efEectual to keep the mortgage alive against 
estates X. and Z. It is true that here the mortgagor 
retained part of the land subject to the mortgage, but this 
seems to furnish no sufficient ground for distinguishing 
the case from Newhoidd v. Smith. The judgments of 
Lord Westbury, 0., and Lord Cranworth, were both based 
on the principle that the mortgagor is entitled to make 
payments on account of the mortgage, and so long as he 
duly makes them, the mortgagee is not bound to inquire 
how he is dealing with the equity of redemption ; and the 
principle applies equally whether the mortgagor assigns 
the equity of redemption in the whole or in part only of 
the land subject to the mortgage. 

The principle that a person not in possession of land Effect of 
can make a payment on account of a mortgage which will not con- 
effectually keep the mortgage on foot against the land, person" 
was applied also in Lcicin v. Wilson (1886, 11 App. Gas. making it. 
639). In that case the payment was made by a surety 
for the mortgagor, who was entitled to pay under the 
mortgage deed, personal liability to pay being imposed on 
him by a collateral bond. Conversely, payment by a 
mortgagor in possession wiU keep up the personal remedy 
against the surety. {Ee Frishj, 1889, 43 Ch. D. 106.) 
None of the above cases, except Newbould v. Smith, recog- 
nize the doctrine that payment, being an admission of 
right, is effectual only against the person who makes it. 
On the contrary, they proceed upon the principle that a 
payment, if made by a person entitled to make it, and not by 
a mere stranger, so as to be efEectual to keep the mortgage 
alive at all, is effectual to keep it alive for all purposes. 

In this respect payment, though sgmetimes said to Distinc- 
s2 
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operate only as an admission {Sarloch v. Ashherry, 1882, 
19 Ch. D. 539), differs from an acknowledgment, the 
latter, in general, being efEectual only as against the 
person making it. And the difference corresponds to a 
substantial distinction between payment and acknowledg- 
ment as regards the person whose title is thus recognized. 
Payment of interest puts the mortgagee in full enjoyment 
of his bargain — in possession of the mortgage, so to speak 
— and he is not put upon any further assertion of his 
rights ; acknowledgment has no such result. [Leivin v. 
Wilson, 1886, 11 App. Gas. p. 645 ; BoklingY. Lane, 1863, 
1 D. J. & S. 122.) 

Where the mortgagor has died, so that the personal 
liability has devolved on his executors, and the Kability in 
respect of the land on his heir or devisees, there seems to 
be no reason to doubt, upon the above principles, that 
payment by the executors will keep alive the remedy 
against the land, and vice versa ; but in Dickenson v. Teas- 
dale (1862, 1 D. J. & S. 52), where a testator charged half 
his debts on a certain part of the X. estate, which he devised 
to A., and half on the rest of the same estate, which he 
devised to B., and also charged his debts generally on all 
his real estate, Lord Westbury, 0., held that payments by 
A. did not keep the charge alive against B. Considering, 
however, that A.'s land was liable to be taken to satisfy 
the debts charged on B.'s land, the decision is not, perhaps, 
consistent with the other cases as to the effect of payment. 
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(2.) Specialty and Simple Contract Debts. 

Under 1 Will. IV. o. 47, all debts by specialty, in which 
the heirs are bound, can be recovered against the heir or 
devisee to the extent of the value of the land taken by 
him; and by 3 & 4 Will. IV. c. 104, all the lands of a 
deceased person are made assets in equity for the payment 
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of both specialty and simple contract debts. Hence, under 
these statutes, any land of a deceased person can be made 
liable for his debts, provided it has not been bona fide 
aliened for value {British Mutual Investment Co. v. Smart, 
1875, L. El. 10 Ch. 567) ; and it is necessary, therefore, to 
consider how this liability can be kept alive by payment. A 
distinction must be made between specialty and simple con- 
tract debts, for a mere admission of liability is sufficient to 
preserve the former ; a promise to pay, either express or 
implied, is required as to the latter. (Of. Roddam v. 
Morley, 1857, 1 De G. & J. p. 15.) 

There is some doubt as to the ejfeot of payment on a Specialty 
specialty debt in consequence of the conflict between the 
principle recognized in Roddam v. Morley (1857, 1 De Gr. 
& J. 1), and the decision of Lord Chelmsford, 0., in Coojje 
V. Cressicell (1866, L. R. 2 Ch. 112). Roddam v. Morley Roddam -,. 
went on the principle that payment of interest on a 
specialty debt by any person under a liability to pay sets 
free the action on the specialty generally, and not only 
as against the person paying. " I have come to the 
conclusion," said Lord Cranworth, 0. (1 De Gr. & J. 
p. 19), agreeing with the opinion previously expressed 
by Williams and Crowder, JJ., " that when a part 
payment or payment of interest has been made, which 
has the effect of preserving any right of action, that right 
will be saved, not only against the party making the 
payment, but also against all other parties liable on the 
specialty." For the purpose of the case, it was only 
necessary to decide that payment by a devisee for life was 
effectual as against the devisees in remainder. (Of. Dibh 
V. Walker, (1893) 2 Ch. 429.) But the decision proceeded 
upon the ground that the statute 3 & 4 WiU. IV. c. 42, s. 5, 
in preserving the creditor's action in oases of payment, 
imposes no restriction on the persons against whom the 
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action can be brought— as just stated, it sets free the 
action generally ; and the reasoning applies to the case of 
payment by one of several persons simultaneously entitled 
just as much as to the case of several persons successively 
entitled. 

In Coope V. Cresswell (supra), on the other hand, Lord 
Chelmsford took the view that the effect of payment is 
ordinarily limited to saving the creditor's right as against 
the person payiag. "Is there," he asked (p. 125), "anything 
unreasonable in supposing that the [Legislature] intended 
what their words literally express ? and that in each case 
of an action brought, you are to look to the party whose 
liability is sought to be enforced, and who uses the Statute 
of Limitations as a defence ? The whole frame of the 
section appears to point in this direction." He restricted, 
therefore, the effect of Roddmn v. Morley to the case there 
in question, of payment by a limited owner, and, as already 
stated, there are special reasons why such a payment should 
bind the persons interested in remainder. Possibly, also, 
Lord Chelmsford would have allowed the payment of one 
of several joint obligors or covenantors to be effectual 
against the rest, so far as the statute in question is concerned. 
But he declined to apply this principle to "the case of per- 
sons whose respective liabilities stand upon such totally 
different grounds as a devisee simply, a devisee for pay- 
ment of debts, and a personal representative." [Ibid., 
p. 124.) Consequently he held that payment by persons 
who were at once personal representatives of a testator, and 
trustees for payment of debts, was not effectual to keep up 
a specialty debt of the testator against a beneficial devisee. 
To go further into the grounds of the judgments in 
Roddam v. Morley and Coopie v. Cresswell would require a 
minute examination of the language of 3 & 4 Will. IV. 
c. 42, s. 5, such as would be beyond the scope of the 
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present work ; but it seems the tetter opinion that Roddam 
T. Morley is correct, and that the effect of payment is to 
set free the action generally. In Pears v. Laing (1871, 
L. E. 12 Eq. 41), Bacon, Y.-C, followed it in preference 
to Coope V. Cresmoell, and he held that payment by the 
equitable devisee for life of the X. estate of a testator, of 
interest on a mortgage created by him on the T. estate, 
with the usual covenant for payment, kept the mortgage 
debt alive against the general estate of the testator. (Of. 
Blake v. Gale, 1883, 22 Oh. D. 820.) Moreover, the 
principle of Roddam v. Morley is in accordance with the 
rule already stated as to the effect of payment of interest 
in the case of mortgages. Payment of interest insures the 
continuance of the debt for aU. purposes ; it does not 
operate simply as an admission of liability on the part of 
the person paying. 

In the case of simple contract debts, diiferent considera- simple 
tions arise. There is here no statutory provision as to ^ebts?'' 
payment, and it is only effectual as evidence of a new 
promise to pay the debt. In Re Hollingshead (1888, 37 
Ch. D. 651), where Chitty, J., held that payment of 
interest on a simple contract debt of a testator by the 
devisee for life of real estate kept up the debt against the 
remainderman, too little attention seems to have been 
given to this distinction. It is difficult from payment by 
a tenant for hfe to imply an actual promise on the part of 
the remainderman, and there is no hardship, in the case 
of a simple contract debt, in requiring the creditor to 
pursue his remedies promptly. In the case of joint 
debtors, it was formerly possible to make payment by one 
evidence of a promise to pay on the part of the rest by 
regarding the one who paid as the agent of the rest. 
{Whitcomh V. Whiting, 1781, Doug. 652; 1 Sm. L. 0. 
9th edit. 618.) But this riile, which has been abolished 
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by sect. 14 of the Mercantile Law Amendment Act, 1856 
(19 & 20 Vict. c. 97), was not extended to the case where 
a joint contract had been severed by death {AtJdnsy. Tred- 
goU, 1823, 2 B. & 0. 23 ; Slater v. Laicson, 1830, 1 B. & 
Ad. 396) ; and accordingly, the executors of one co-con- 
tractor were not bound by payments made by the other. 
Still less could it apply where there was no original joint 
contract, but the sole liability of a testator became enforce- 
able upon his death against several, either directly as his 
executors, or indirectly as sharing in his property. Hence, 
payment by an executor does not keep the debt alive 
against the real estate, nor, on the other hand, does pay- 
ment by the heir or devisee keep it alive against the 
executor. (Putnam y. Bates, 1826, 3 Euss. 188; Fordham 
V. Wallis, 1852, 10 Hare, 217; Boatwright y. Boatwright, 
1873, 17 Eq. 71.) It may be noticed that sect. 14 of the 
Mercantile Law Amendment Act, 1856, does not seem to 
apply to liabilities of this kind which are simultaneous 
merely, and not joint. 

3. Re-entry. 

Entry and Under the old law a merely formal entry by the person 
claim entitled was sufficient to vest the possession in him, or, if 

under old j^g dared not enter for fear of injury, the same result was 
attained by his going as near the land as he dared, and 
making his claim. (Co. Litt. 253 b.) Continual claim, 
as this was called, had to be made within every year and 
day. Originally, an entry gave a new starting-point for 
the running of the statute ; but 4 & 5 Anne, c. 16, s. 16, 
enacted that no entry should be of force to avoid a fine, or 
should be a sufficient entry within the statute 21 Jac. I. 
c. 1 6, unless an action was commenced within a year and 
prosecuted with effect. Upon this state of the law the 
Real Property Commissioners observed (First Report, 
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p. 41) : — "We think that continual claim, by which rights 
of entry may be kept alive beyond the twenty years, should 
be abolished; and that, within that time, the claimant 
must either redress his wrong by his own act, in availing 
himself of an opportunity to take peaceable possession, or 
he must call in the aid of law by commencing his action. 
We are of opinion that nominal entries on land which do 
not change the possession should be of no avail to the 
claimant in extending the period of limitation. By 4 & 5 
Anne, c. 16, s. 16, an action may be commenced for the 
recovery of land within one year next after making an 
entry upon it, or claiming it vsdth due solemnity. But an 
entry without change of possession is generally a secret 
act ; great doubts may arise respecting the proof of it in 
point of fact, and also as to what amounts to such an 
entry in point of law ; and it seems better for both parties 
to require that, within the prescribed period, either posses- 
sion shall be openly taken by the claimant, upon which an 
action of trespass may immediately be brought against 
him ; or, if he cannot obtain possession, that he should 
commence an action of ejectment to try the right." 

In pursuance of these suggestions, the doctrine of mere Merely 
entry and continual claim was abolished by the Eeal entry no 
Property Limitation Act, 1833. Sect. 10 enacted that no g^^gfent. 
person should be deemed to have been in possession of any 
land within the meaning of the Act merely by reason of 
having made an entry thereon ; and sect. 11, that no 
continual or other claim upon or near any land should 
preserve any right of making an entry or distress or of 
bringing an action. The result is that an entry, to vest 
the possession in the person entering and prevent the 
bar of the statute, must be effective as opposed to merely 
formal. " The making an entry amounts to nothing 
unless something is done to divest the possession out of 
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the tenant, and re-vest it in fact in the lord." {Boe v. 
Goombes, 1850, 9 C. B. p. 718.) 

This is done most effectually if the occupier is actually 
put out of possession. In Randall v. Stevens (1853, 2 E. 
& B. 641), the overseers of a parish entered upon a pauper 
■who had been let into possession of a cottage, turned out 
himself and his family, and removed nearly the whole of 
his furniture. On the same day he resumed possession, 
but it was held that possession had been taken by the 
overseers, and that the statute had been checked. If, 
however, the occupier remains on the land or in the house, 
it is necessary that the owner should, by the exercise of 
substantial acts of ownership, demonstrate his own pos- 
session, and merely formal acts intended to assert his 
right are not sufficient. In Boe v. Coomhes {supra), 
Goombes had encroached on the waste of a manor, and 
had built himself a hut. In 1835, the encroachment 
having been presented at the lord's court, the lord of the 
manor, accompanied by the steward, went to the premises, 
and, finding Goombes' wife and family there, they entered. 
The lord stated that he took possession, and directed that 
a stone should be taken out of the wall of the hut, and 
that a portion of the fence should be removed. This was 
done without any objection being made, and the lord and 
the steward then retired. It was held that this was no 
more than a mere entry, and that it was not sufficient to 
vest the possession in the lord. (Gf . Thorp v. Facey, 1866, 
35 L. J. C. P. 349 ; The King v. Inhabitants of Woohurn, 
1830, 10 B. & G. 846.) 

In Worssam v. Vandenbrande (1868, 17 W. E. 53), the 
facts were as follows : — Over twenty years before the 
action the defendant had entered into possession of land, 
and had enclosed it with a fence. Between nineteen and 
twenty years before the action the predecessors in title of 
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the plaintifis went to the land, broke down the fence, and 
erected a post with the announcement that applications for 
a lease of the land were to be made to them. They 
remained on the land three quarters of an hour. Three 
days later the post was gone, but there was no evidence to 
show who had removed it. For the next five years no 
one, so far as appeared, did anything on the land, and 
then the defendant re-entered and built upon it. It 
was held that the plaintiils' predecessors had effectively 
resumed possession, and that the defendant had not gained 
a title. 

So soon as there has been a dispossession of the true Construc- 
owner, the statute runs against him and in favour of the entry. 
new possessor. But that the true owner is merely out of 
possession is not enough ; there must be a person in pos- 
session who can benefit by the operation of the statute. 
Hence, as shown above {ante, p. 195), there is no discon- 
tinuance of possession within the meaning of sect. 3 of the 
Real Property Limitation Act, 1833, unless the old pos- 
sessor has both quitted possession, and another person has 
obtained possession. The same principle has been held to 
apply in regard to the continuance of the operation of the 
statute. As it does not begin to run until there is an 
adverse possession, so it does not continue to run unless 
there continues to be an adverse possession. In other 
words, the statute ceases to operate so soon as the adverse 
possessor goes out of possession. 

On the literal construction of sect. 3 of the Eeal Pro- Trustees' 
perty Limitation Act, 1833, it is not clear how this result yfshort. 
follows. The statute is to run from dispossession, and it 
might well have been held that it continues to run until 
the owner actually re-enters and vests the possession once 
more in himself. But actual re-entry is not required. It 
was decided in Trustees' Agency Co. v. Short (1888, 13 
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App. Gas. 793) that so soon as tlie adverse possessor quits 
possession, the true owner is in the same position in all 
respects as he was before the intrusion took place. {Ante, 
p. 62.) This must mean that he is in the same position 
for legal purposes. In other words, although he is not in 
actual possession again, yet the civil possession is vested in 
him. The statute, therefore, is checked, not only when the 
owner by re-entry resumes the actual possession, hut also 
when, upon abandonment by the adverse possessor, he 
regains the civil possession. It may be said that in such a 
case there is a constructive re-entry. 

4. Commeticement of Action. 

Issue and At any time before the statutory period has expired the 
■nrpit. claimant may institute legal proceedings for the recovery 

of the land or of a sum of money charged on the land, and, 
thereupon, for the purpose of such proceedings, the statute 
ceases to run. If the proceedings are commenced by writ, 
the writ is in force for only twelve months from the date 
thereof ; but, if the defendant has not been served, the 
plaintiff may, within the twelve months, obtain from the 
Court or a judge a renewal of the writ for six months, and 
so on from time to time, if he can satisfy the Court or the 
judge that reasonable efforts have been made to serve the 
defendant, or that other good reason for the renewal exists. 
(E. S. C. 1883, Ord. VIII. r. 1.) The rule provides that 
a writ of summons so renewed remains ru force, and is 
available to prevent the operation of the Statute of Limita- 
tions, and for all other purposes, from the date of the 
original writ. But to prevent the bar of the statute the 
renewed writ must be strictly a continuance of the original 
writ {Pratt v. Hawkins, 1846, 15 M. & W. 399) ; and 
hence it was held in Manhj v. Manbij (1876, 3 Ch. D. 101), 
that if, during the currency of a writ issued in one division 



THE REAL PROPERTr LIMITATION ACTS. 269 

of the High Court, the statute has run, the plaintiff is not 
at liberty to issue a writ in another division. 

And although, under the Rules of the Supreme Court, No en- 
1883, Ord. LXIV. r. 7, the time for doing any act or taking o/fii^ " 
any proceeding may be enlarged by the Court or a judge, ^^^°'^^'^- 
no extension of the periods of twelve and six months for 
renewing a writ will be granted after the statute has run 
{Doyle V. Kaufman, 1877, 3 Q. B. D. 340; Hewett v. 
Ban; (1891) 1 Q. B. 98) ; save possibly under very excep- 
tional circumstances. (Per Kay, L.J., in Heivett v. Barr.) 
So, too, although the Court has a general power of allowing 
amendments, it will not exercise the power in such a 
manner as to enable the plaintiff to set up fresh claims in 
respect of causes of action which have been barred since 
the issue of the writ. {Weldon v. Weal, 1887, 19 Q. B. D. 
394 ; cf. Hudson v. Fernei/hough, 1890, 34 Sol. Journ. 
228.) Where, however, a writ had been renewed because 
the address of the defendant was not known, and it was 
ultimately found that he was residing out of the juris- 
diction, the plaintiff was allowed to issue a concurrent writ 
for service out of the jurisdiction, although the statute 
had run. {Smalpage v. Tonge, 1886, 17 Q. B. D. 644.) 

The old rule that an administration action instituted by Special 
one creditor on behalf of the rest saved the statute in mgs. 
favour of all who came in to prove their claims under the 
decree [Sterndale v. Hankimon, 1827, 1 Sim. 393) apparently 
does not now exist. {Re Greaves, 1881, 18 Ch. D. 551.) 
An order for sale obtained on the petition of an owner out 
of possession does not prevent the operation of the statute 
in favour of an occupier who is no party to the proceedings 
{Re Taaffe's Estate, 1878, 1 L. E. Ir. 387) ; but the lodg- 
ing of the petition may make the Court a trustee of the 
proceeds of sale for the parties entitled, so as to prevent 
the claim of any one of them from being barred. {Re 
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CoMough, 1858, 8 Ir. Oh. E. 330.) The doctrine, how- 
ever, only applies to interests which are to be satisfied out 
of the proceeds of sale; not to an interest, like a tithe 
rentcharge, subject to which the sale is made. {Be Wade's 
Estate, 1884, 13 L. E. Ir. 515.) 
Appoint- And the mere appointment of a receiver by the Court 
receiver. doBS not interfere with the operation of the statute. 
Regard must be paid to the state of the possession at the 
time, and to the person in whose interest the receiver is 
appointed. {Anon., 2 Atk. 15, case 14.) If he is appointed 
on behalf of a person in possession, the character of the 
possession remains imchanged, and time still runs against 
a stranger to the suit. {Rarrisson v. Buignan, 1842, 2 Dr. 
& War. 295.) So where the receiver is appointed at the 
instance of creditors of the possessor, the possession of the 
receiver, so far from interfering with his possession, rather 
affirms it, for the receiver is only appointed on the ground 
that the debtor has the Jus possessioms. Hence, during the 
receiver's possession, the statute continues to run in favour 
of the debtor. {Groom v. Biake, 1858, 8 Ir. C. L. E. 
428 ; cf. Ee Butler's Estate, 1863, 13 Ir. Oh. R. 453.) 
On the other hand, if a receiver appointed by the Oourt in 
an action recovers possession against a stranger to the 
action, such recovery effectually checks the statute if it 
was running at the time in favour of the stranger. 
{Wrixon V. Vize, 1842, 3 Dr. & War. p. 123.) 

VI. The Nevst Title. 

Posseaaory The nature of a possessory title which has not been 
during- the perfected by the statute depends upon considerations 
currency -^yhich have already been referred to in discussing the 
statute. action of ejectment. When the possessor, in whose favour 
the statute is running, is a disseisor, there can be no doubt 
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as to the quality of his iitle. If there is a particular 
estate in the land, and he enters claiming only such 
particular estate in opposition to the person entitled, he is 
seised of the particular estate. (Prest. Abstr. II. 293.) 
But otherwise, since he cannot qualify his own wrong 
(Oo. Litt. 271a), he gains an estate in fee, and he has 
consequently an interest which he can alienate or devise 
{Asher V. Whitlock, 1865, L. E. 1 Q. B. 1), and which, if 
not devised, will descend to his heir-at-law. Against all 
the world, except the true owner, he and persons claiming 
under him rank as owners. 

But it is probably not necessary to determine whether Title by 
there has been a technical disseisin. Whenever a person ^tryf '^ 
enters into possession without title, whether he is strictly 
a disseisor or not, he gains thereby a right of possession, 
or a possessory title, which ranks as an interest in the 
land, and in virtue of which he can, if dispossessed, 
recover in ejectment. [Ante, p. 123.) Ordinarily it is 
treated as a freehold interest, and it will descend to his 
heir. [Doe v. Jauncey, 1837, 8 0. & P. 99.) But if he 
has entered in a character which shows clearly that he has 
no seisin, but only possession — if, for instance, he claims 
an existing term (cf. Prest. Abstr. II. 295) — his possessory 
title is probably qualified accordingly, and devolves as 
personalty. Under such circumstances the statute does 
not run in his favour against the freeholder, but only 
against the person really entitled to possession under the 
lease. 

It is submitted that, under the Eeal Property Limitation Title ty 
Acts, the same rule applies in the case where a person enters over."^ 
with title, and then holds over after his title has expired. 
Under the strict rules of seisin, he is no disseisor. As 
against the freeholder he is only tenant at sufFerance. But 
the statute runs in his favour, and he has a possessory right 
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which may be said to give him a quasi-seism ; in other 
words, which makes him freeholder as against strangers. 
The same principle seems to apply in the case of a tenant at 
will, whose tenancy is deemed for the purpose of the statute 
to expire at the end of a year. In point of fact, he continues 
to hold after that period as tenant at will, and in strict- 
ness he has no interest which will descend to his heir. 
But it may be argued that, in addition to his title as 
tenant at will, he has a possessory title under the statute, 
exactly as if he were holding over as tenant at sufferance ; 
and that this possessory title is capable of descent, or 
devise. No such question arises when a person entitled 
to an estate in fee determinable on breach of a condition is 
allowed to continue in possession after condition broken, 
and he clearly has an interest which he can devise. 
{Clarke v. ClarJee, 1868, 2 Ir. E. 0. L. 395.) 
Extin- When the statutory period has elapsed, a new factor is 

of old title, introduced into the case by reason of the extinguishment 
of the old title. Under the former Statutes of Limitations 
the lapse of time barred the remedy of the true owner, but 
did not directly affect his title. The present rule is con- 
tained in sect. 34 of the E.. P. L. Act, 1833, which enacts 
that at the determination of the period limited to any person 
for making an entry or distress, or bringing any action or 
suit, the right and title of such person to the land or rent, 
for the recovery whereof such entry, distress, action, or 
suit might have been made or brought within such period, 
shall be extinguished. Hence, since the old title is abso- 
lutely extinguished, nothing passes under a conveyance 
made by the person formerly entitled (cf. Kennedy v. 
Woods, 1867, 2 Ir. E. 0. L. 436) ; nor is it possible for it 
to be revived by re-entry {Brassington v. Llewellyn, 1858, 
27 L. J. Ex. 297; Bryan y. Cowdal, 1873, 21 W. E. 693), 
by surrender of possession (cf. Jack v. Walsh, 1842, 4 Ir. 
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L. E. 254), or by acknowledgment under sect. 14. As 
to acknowledgment, an opposite decision was given in 
Stansfield v. Holson (1853, 3 D. M. & G. 620), but this 
was overruled by the Court of Appeal in Sanders v. 
Sanders (1881, 19 Ch. D. 378). In Hanks v. Palling 
(1856, 6 E. & B. 659), the question was raised, but not 
decided, whether a rent-charge could be revived by pay- 
ment after non-payment for the statutory period, but it 
seems clear that it could not. The title to the rent is 
absolutely extinguished in the same way as title to land. 
Sect. 34, however, does not apply to charges on land. 

It has been said that the effect of the statute is "to The new 
make a parliamentary conveyance of the land to the 
person in possession " after the period of twelve years 
has elapsed. (Per Parke, B., in Doe v. Sumner, 1845, 
14 M. & W. 39 ; cf. Scott v. Nixon, 1843, 2 Con. & L. 
p. 194 ; Incorp. Society v. Richards, 1841, 1 Dr. & "War. 
p. 289; Burroughs v. M'Crcight, 1844, 1 Jo. & Lat. 
p. 303 ; Daivkins v. Lord Penrhyn, 1877, 6 Ch. D. 323.) 
But this is incorrect. There is no conveyance or transfer of 
the old title. (Cf. Hayes' Conveyancing, I. p. 269.) This 
is extinguished, and in its place there is a new title free 
from the limitations and burdens which affected the old 
one. Hence no way of necessity can be claimed against 
the new possessor, for such a way arises only upon a grant 
{Wilkes V. Greenway, 1890, 34 Sol. Journ. 673); and, 
similarly, where the title of a lessee is barred by adverse 
possession during the currency of the lease, the lease 
cannot be treated as assigned to the possessor so as to 
render him liable on the covenants. {Tichborne v. Weir, 
1892, 67 L. T. 735.) The new estate is also free from any 
trusts which affected the old, though in certain cases the 
interests of cestui que trusts may perhaps be preserved on 
equitable grounds. {Ante, p. 222.) The possessor gets, 

L. ^ 
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therefore, a perfect title, and, provided it is clear that the 
statute has in fact run, it is a title which can he forced on 
a purchaser. {Scott v. Nixon, 1843, 2 Con. & L. 185.) 

The nature of the possessory title after it has been 
perfected by lapse of time is readily understood from what 
has been said as to its nature during the currency of the 
statute. If there has been a disseisin of the true owner, 
his estate is turned to a right of entry, and the fee is 
already vested in the disseisor. The only effect of the 
statute is to extinguish this right of entry, and to change 
the disseisor's estate from a defeasible to an absolute estate. 
But otherwise his estate is not affected by the expiration 
of the statutory period. He was seised in fee before, and 
he is seised in fee still. If, on the other hand, the possessor, 
although the statute is running in his favour, is no dis- 
seisor — where, for instance, he is tenant at sufferance or 
tenant at will — the statute has a greater effect, and at the 
end of the statutory period the possession is at once clothed 
with seisin. There is no longer any estate vested in the 
former owner, and since the freehold cannot be supposed 
to be vacant, the possessor necessarily becomes seised in 
fee. (Cf. ante, p. 119.) If two or more persons are in 
possession they acquire a title in joint tenancy, with the 
ordinary result that, on the death of one, his share goes to 
the other or others by survivorship. {Ward v. Ward, 1871, 
L. E. 6 Ch. 789 ; Boiling v. Holday, 1882, 31 W. E. 9.) 

It has been assumed in the above remarks that the 
statate is running against the freeholder, and on the 
extinction of his interest, accordingly, a freehold estate is 
vested in the possessor. But where the land is subject to 
a term, and a stranger enters, so that the statute runs 
only against the lessee, it has been suggested that the 
new title will be of the same nature as that which is 
extinguished (Darby & Bosanquet, 2nd ed. 494) ; and the 
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suggestion was approved in Ranldn v. M'Murtry (1889, 
24 L. R. Ir. p. 297). But this opinion does not notice 
whether the ouster of the lessee is a disseisin also of the 
freeholder. It is true that the statute does not run against 
the freeholder until the expiration of the term ; but never- 
theless the freeholder may be disseised {ante, p. 51), and, 
if this has taken place, a freehold title is vested in the 
disseisor. If, on the other hand, a stranger on entering 
recognizes the freehold title and claims the term only, this 
is an ouster of the lessee, but no disseisin of the freeholder 
(Prest. Abstr. II. 295), and the stranger gains no more 
than a leasehold interest. 

So far as to the case where, for the whole of the statu- Successive 
tory period, possession is held by the first adverse pos- 5^3?^" 
sessor, or by persons claiming through him. There is no i. "Where 
doubt that the old title is extinguished, and that the diaseLors. 
possessory title becomes indefeasible. (Keefe v. Kirhy, 
1857, 6 Ir. C. L. R. p. 594.) But it may be that posses- 
sion is held by different possessors claiming adversely to 
each other, and then it has been sometimes thought that 
there is a difficulty in determining in whom the title is 
vested when the statute has run. {Doe v. Barnard, 1849, 
13 Q. B. 945.) Clearly, however, there is no difficulty in 
the case of successive disseisors. The title of each, until 
in turn barred by the statute, is good against all the sub- 
sequent disseisors. Thus, suppose A. to be the true owner, 
and B., 0., D., and E. successive disseisors, E. being in 
possession when the statute has run against A. There is 
no ground for saying that E. can thereupon keep the land 
against all the world. Before A.'s title was gone, B. had 
a right of entry on E., and this right he has equally 
afterwards. So with 0. and D. It is only when the 
statute has barred in succession B., C, and D., that E. is 
safe. (Of. Dart's Vendors and Purchasers, 6th ed., 463.) 

t2 
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ii. Where But the successive possessors, in whose favour, during 

all are not ,,. ,. . ,, i_xj.* 

disseisors, their respective possessions, the statute is running, may 
not all be disseisors. Suppose, for example, A. to be true 
owner, and B. his tenant at will. At the end of a year 
the statute begins to run in favour of B. though he is no 
disseisor. "When it has been running for six years B. dies, 
leaving 0. his heir. D., a stranger, thereupon enters, and 
remains in possession for the next six years. In strict- 
ness, B. had no inheritable interest, and therefore 0. took 
nothing. Usually D. will be a disseisor, and, if so, the 
estate in fee which vests in him, though defeasible by 
A.'s entry, becomes absolute on the extinction of A.'s 
title. But even if D. is not a disseisor, and the fee, not- 
withstanding his possession, remains vested in A., yet, in 
the manner already explained, it passes to D. so soon as 
the statute has run against A. (Ante, p. 274.) 

These substantially were the facts in Doe v. Barnard 
(1849, 13 Q,. B. 945), and it has been suggested above that 
the actual decision, that D. had no title, was wrong. (Ante, 
p. 118.) It seems to have been supposed (13 Q,. B. p. 952) 
that, although during successive occupations the statute con- 
tinues to run against the true owner, so that his title is finally 
extinguished, yet no one else can gain a title because there 
is not, for the whole time, possession " by the same person 
or several persons claiming one from the other by descent, 
will, or conveyance." But there seems to be no ground 
for allowing the land thus to become derelict. StiU 
assuming that C.'s heir has no interest, it is clear that D. 
has a title if he is a disseisor (Asher v. Whitlock, 1865, 
L. E. 1 Q,. B. 1) ; while, if he is no disseisor, he at any 
rate gains the fee on the extinction of A.'s title. (Ante, 
p. 119.) 

Probably It is possible, however, as already pointed out, that 

not although B. was tenant at will, yet, inasmuch as the 

material. 
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statute was running in his favour, he had as against 
strangers a possessory title which descended to 0. ; and, if 
so, D.'s entry was a violation of O.'s possessory right, and 
gave 0. a right of entry. Although, therefore, A.'s title 
was extinguished, yet D.'s estate was still defeasible by 
the entry of C. This view is in accordance with the 
principle suggested above (ante, p. 123), that any posses- 
sion in favour of which the statute is running is the 
foundation of a right of possession, an inchoate possessory 
title, and each of such titles is good as against those subse- 
quent to it. There is thus no need to inquire as to disseisin, 
but simply as to the operation of the statute. (Cf . Pollock 
& Wright on Poss. 95.) 

In Dixon v. Gayfere (1853, 17 Beav. 421), it appears to Bixmy. 
have been thought that, as between successive trespassers, "*'■''"'''■ 
the last might be entitled to retain possession. " If," said 
Eomilly, M.E., " a series of trespassers, each adverse to 
one another, and to the rightful owner, take and keep 
possession of an estate, in succession, for various periods, 
each less than twenty years, but exceeding in the whole 
twenty years, in whose favour (if this Court has pos- 
session of the estate, as in this case it has) is the right 
to be declared ? Is it to be in favour of that one of the 
trespassers who has held the estate for the longest period ? 
Is it to be in favour of the first of them ? or is it to be in 
favour of the last of them ? The objections to each and 
every of them obtaining such a declaration appear to me 
to be insuperable. At law, no doubt, the person possessed 
of the legal estate would obtain possession, or, if the legal 
estate could not be shown to be in any one, the last pos- 
sessor, that is, the person actually in possession, would hold 
the property ; but not by reason of the validity of his own 
title, but by reason of the infirmity of the title of the 
claimants." (Ibid., p. 430.) 
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Statement The oircumstances of the case which evoked these 
remarks were as follows. A testatrix died in 1807, having 
devised real estate to Gayfere and his heirs upon trust to 
sell, and pay the income to J. Gr. for life, and on his 
death to divide the produce among a class. J. Gr. died in 
1816. Henry Gordon thereupon became entitled to one- 
fourth of the unsold real estate under the will, and another 
fourth he purchased from the party entitled thereto. 
Henry Grordon entered into possession, and died on 6th 
August, 1818. His original fourth he had devised to 
Henrietta Button, and the other fourth descended to 
C. H. Gordon, an infant. Henrietta Dutton, however, 
entered into possession of the two fourths — the report does 
not show what was done as to the other two fourths — and, 
in December, 1818, sold them to Dunbar, who entered and 
retained possession till February, 1837, when he died 
intestate, and without issue. His widow then entered and 
remained in possession till her death, on the 4th of August, 
1838. The heirs of Dunbar were unknown, and in eon- 
sequence of adverse claims the tenants refused to pay their 
rents to any one. In 1839, W. Neely and S. Neely, as 
co-heirs of Dunbar, brought ejectment against the tenants 
in the name of Gayfere, and recovered possession of part 
of the premises. In 1842 Gayfere filed his bUl against 
them and 0. H. Gordon, to stay the ejectments, and to 
have the rights of the parties ascertained and declared. 
In 1843 a receiver was appointed by the Court, and by the 
direction of the Court further ejectments were brought, 
and the whole of the property was recovered by 1847. 
Gayfere became of unsound mind, and his suit was not 
proceeded with ; but subsequently other suits were insti- 
tuted for the same purpose. C. H. Gordon attained 
twenty-one in March, 1823, and the ten years allowed for 
disability would have extended his time for recovering 
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possession till 1833 ; but it was unnecessary to have re- 
course to this period, since the original period of twenty 
years did not expire till 1838. 

It thus appeared that the legal estate was, during the Judg- 
whole time, outstanding in the trustee. The title of EomOly, 
C. H. Grordon, the equitable owner, accrued in 1818. ^'^' 
Dunbar was in possession — or rather, in receipt of the 
rents — without title from 1818 till his death, in 1837; 
then his widow till 1838, apparently without title under 
him (17 Beav. p. 429) ; then for four years the tenants 
withheld their rents ; and finally the Court, at the instance 
of the trustee, took possession. Under these circumstances 
it had to be decided who had the better title — 0. H. 
Grordon, the original equitable owner, or the heu's of 
Dunbar, in respect of his adverse possession for nearly nine- 
teen years. It was assumed that, if the statute applied, 
0. H. Gordon's title was necessarily extinguished. On 
the other hand, Dunbar had not himself acquired a title 
by twenty years' possession, and Eomilly, M.E.., refused 
to recognize any right in his heirs. " If," he said, 
" Nathaniel Dunbar had lived till the twenty years had 
expired, he would undoubtedly have acquired a right 
against the whole world, because, in order to meet the 
exigencies of society, the Statute of Limitations has this 
peculiarity, that it in fact turns a bad title into a good 
one, provided it has not been interfered with for twenty 
years. But when the statute converts twenty years' 
wrongful possession into a right, it requires that that full 
length of time should have elapsed, as a condition before 
such conversion." Had the heirs of Dunbar actually 
obtained possession, it might have been impossible, the 
Master of the Eolls observed, for C. H. Gordon to recover 
against them, the effect of sect. 34 being to extinguish his 
title. But under the peculiar circumstances of the case. 
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Dunbar's heirs never having been in possession, and the 
Court having taken possession by its receiver, he held that 
the statute did not apply ; and that the Court must ascer- 
tain and declare the rights of the parties exactly as if that 
statute did not exist. Accordingly he declared that C. H. 
Grordon, or rather, a purchaser from him, was entitled. 
This declaration extended to an undivided moiety, although 
the assignee claimed only a fourth. The report would 
have been more intelligible had it shown what had been 
done in respect of the moiety which did not vest in 
Henry Grordon. 

The decision has usually been regarded as incorrect 
{Asherv. Whitlocl; 1865, L. R. 1 Q. B. 1; Dart's Vendors 
and Purchasers, 6th edit. 465 ; Pollock & Wright on Pos- 
session, 99 ; Darby and Bosanquet on Stat, of Lim. 
2nd edit. 496), and it seems clear that it was improper 
to put the statute out of consideration. With regard to 
the passage from the judgment, quoted above, as to the 
rights inter se of successive trespassers, it is probable that 
the law does not favour the last possessor in the manner 
there suggested. Each possessor — certainly if he is a dis- 
seisor, and probably, too, if he is not — gains at once a 
possessory title which is good against subsequent pos- 
sessors, and this he can enforce in ejectment. And the 
same principle holds although the legal estate is outstand- 
ing in a trustee. The statute applies to equitable estates 
in the same manner as to legal estates. (Cf. Darby & 
Bosanquet, 2nd edit. 497.) The entry into receipt of 
C. H. Grordon's share of the rents in 1818, was an 
equitable disseisin of him (Cholmondelei/ v. Clinton, 1820, 
2 Jac. & W. p. 166), using the word in its wide sense to 
include abatement; and an equitable seisin vested in 
Mrs. Dutton and afterwards in Dunbar, sufficient to 
create in the latter an interest which would descend to 



THE EEAL PROPERTY LIMITATION ACTS. 281 

his heirs and entitle them to possession. They accordingly 
were, upon the extinction of C. H. Gordon's title, the only 
persons entitled, and the trustee, as to the legal estate, and 
the Court as to the receipt of rents and profits, held for 
them. 

If land held under a possessory title is taken for the Proceeds 
purposes of a public undertaking under the Lands Clauses 
Act, 1845, a question arises as to who is entitled to the 
purchase-money. It appears that the purchase-money, 
upon being paid into Court, must be taken as representing 
the land, and the possessor has the same interest under his 
possessory title as regards the money that he formerly had 
as regards the land. If the true owner is already barred, 
the possessor is at once entitled to the purchase-money 
{ExjMrte Chamherlain, 1880, 14 Ch. D. 323) ; if he is not 
barred, the possessor must wait until the statute has run, 
and he can then obtain the money, if no claim on the part 
of the owner has been made in the meantime. [Ex parte 
Winder, 1877, 6 Ch. D. 696 ; Re Evans, 1873, 42 L. J. 
Ch: 357.) But if the possessor is entitled to possession at 
the time the land is taken, though for a determinable 
estate, and the statute, consequently, is not then running 
in his favour, he cannot subsequently claim the purchase- 
money for the fee on the ground that, had the land not 
been taken, he would have been able to hold over after the 
termination of his interest and so acquire a title. {Gedye 
V. Commissioners of Works, 1891, 2 Oh. 630.) 

In deciding when the statute is to be deemed to have 
run, it is necessary to consider whether a mere twelve 
years' possession is sufiicient, or whether further time must 
not be allowed for the possible disability of the owner, or 
for the possible existence of future estates. To cover 
possible disability, a period of thirty years is sufficient, 
but the right of a future owner may be preserved by a 
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previous life interest for a still longer period, and when 
tlie nature of the outstanding title is not known, it is 
impossible to say with certainty at what date it is extin- 
guished. In E.i). Chamberlain {supra), Bacon, Y.-O., relied 
upon sect. 79 of the Lands Clauses Act, 1845, as showing 
that the possessory title must be taken to be good in 
twenty (now twelve) years, unless it is shown that the 
true title is not in fact barred ; but the section does not 
seem to apply where the possessor has merely an inchoate 
title at the time the land is taken, and moreover, it 
requires that he should be in possession as owner. In 
Gedye v. Commissioners of Works [supra), it was observed 
that a lessee holding over was not in possession as owner, 
and on this ground Ex parte Chamberlain was doubted. 
But even though sect. 79 may not apply, it seems that 
the possessor must be entitled to the purchase-money as 
soon as he can show that the real owner is barred, and 
when this is to be deemed to have happened must depend 
on the particular circumstances of each case. It may be 
surmised, that in cases where the title is shown to be 
merely a title under the statute, and nothing is known as 
to the state of the true title, the Court would not ordinarily 
part with the money simply on the ground of the lapse of 
twelve years. The uncertainty attaching to titles under the 
statute will be considered more fully in the next chapter. 
Limited If a testator devises land, in which he has either no 

under devisable interest at all, or in which he has merely an 
title^^^°^ inchoate possessory title under the statute, to one for life 
with remainder over, and the tenant for life enters, his 
possession will be referred to his title under the vrill, and 
persons claiming under him will not be allowed to dispute 
the right of the remainderman. In Board v. Board (1873, 
L. E. 9 Q. B. 48), Robert Amesbury, being tenant by the 
curtesy of certain premises, devised them to trustees for his 
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daughter Rebecca for life, with remainder to his grandson 
William. On the death of the testator Rebecca entered 
into possession, and was suffered by the heir-at-law to 
remain in possession undisturbed for more than twenty 
years. William conveyed his remainder to the plaintiff. 
Rebecca, after the twenty years had elapsed, conveyed to 
the defendant in fee, and upon her death he took posses- 
sion. The plaintiff, as assignee of William, brought eject- 
ment, and it was held that the defendant was estopped 
from disputing his title. " The question is," said Black- 
burn, J., " whether Rebecca, having taken under the will 
which gave her an estate for life, is not estopped from 
saying that, as against Wilham or the person claiming 
under him, the will, under which she came in as tenant for 
life and William was remainderman, is void . . . and that 
the heir-at-law is entitled to the land, and as twenty years 
have run against his title he is barred, and she, having 
acquired the fee by twenty years' undisturbed possession, 
can prevent Wilham from taking under the will. Rebecca 
claimed under the will, and retained possession under the 
will, and she, as against everybody interested in the will, 
is estopped from denying its validity. The case is like 
that of a tenant coming in under a landlord ; and he is 
estopped from denying his landlord's title." (Of. Hawks- 
hee V. Haioksbee, 1853, 11 Hare, 230.) Anstee v. Nelins 
(1856, 1 H. & N. 225) seems to show that the same prin- 
ciple apphes where, although the land is not in fact 
devised by the will, the tenant for life believes that it is 
and enters accordingly. " My impression is," said Mar- 
tin, B., " (if it were necessary to decide the point) that the 
Statute of Limitations can never be so construed that a 
person claiming a life estate under a will shall enter, and 
then say that such possession was unlawful, so as to give 
to his heir a right against the remainderman." In that 
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case the land in question was held to have passed under 
the wiU, and the testator was in fact entitled to it ; hence, 
the present question did not arise. But the principle was 
applied in Kernaghan v. M'Nally (1861, 12 Ir. Ch. R. 89), 
where cedui que trusts entered upon land under a devise in 
trust which was ineffectual by reason of the land having 
been acquired by the testator after the date of the will. 
It was held that they were estopped from disputing the 
title of the remainderman, and further, that under the 
estoppel the legal estate was to be regarded as vested in 
the devisees in trust. On the other hand, in Faine v. 
Jones (1874, L. E. 18 Eq. 320), where a devise was 
ineffectual for similar reasons, Malins, Y.-C, decided that 
the tenant for life acquired the fee for himself on the 
ground that he had no title under the will. The question 
is one of some difficulty, but it seems safer to say, in 
accordance with the opinion expressed in Anstee v. JVehns 
[supra), that the estoppel applies whenever a tenant for 
life enters claiming under a will, whether the land is 
actually devised by the will or not. 

Where land is in the occupation of a tenant, and a 
stranger, wrongfully claiming to be entitled, is in receipt 
of rent, his acquisition of title depends upon two points, 
the extinction of the title of the lawful reversioner, and 
his own right to enforce payment of rent from the tenant, 
and ultimately to recover possession from him. As to the 
lawful reversioner there are three cases. In tenancies from 
year to year, without lease in vwiting, the statute runs 
against him from the last receipt of rent by him (sect. 8 
of the Act of 1833) ; in leases in writing at a rent of 
20s. or upwards, the statute runs from the first wrongful 
receipt of rent by the stranger (sect. 9) ; in leases in writing 
at a less rent, it does not run till the determination of the 
lease. The first two are the important cases. From the 
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last receipt of rent by the true owner in the first, and 
from the first receipt of rent by the stranger in the second, 
the statute runs. At the end of twelve years the true 
owner's right of action is barred, and his title is extin- 
guished. 

In the meantime, what is the stranger's position as ii. As 
regards the tenant ? Does the receipt of rent entitle him tenant, 
to rank as owner ? Prima facie the payment of rent to 
him is evidence of his title, and this title the tenant is not, 
under ordinary circumstances, at liberty to dispute. But 
he may dispute it if the payment has been obtained from 
him by fraud or misrepresentation. {Doe v. Wiggins, 1843, 
4 a. B. 367 ; Williams v. Bartholomew, 1798, 1 B. & P. 
327 ; Doe v. Brmcn, 1837, 7 A. & E. 447.) And to save 
himself from becoming liable to pay rent twice over, he 
may explain the circumstances under which the payment 
was made, and that the person to whom it was made was 
not entitled. {Fenner v. Dnplocli, 1824, 2 Bing. 10 ; Doe 
v. Francis, 1837, 2 Moo. & E. 67 ; Cornish v. Searell, 1828, 
8 B. & 0. 471.) It is assumed that the person to whom 
the payment of rent is made, and whose title is never- 
theless allowed to be disputed, is not the person from 
whom the tenant received possession, or, if he is, that the 
title which he then had has expired. (Of. Hall v. Butler, 
1839, 10 A. & E. 204.) In Rogers v. Pitcher (1815, 
6 Taunt. 202), it was held that, though payment of rent 
to A. was prima facie evidence that he was owner of the 
land, yet, if the tenant did not originally take from him, 
the presumption was liable to be rebutted by proof of 
circumstances showing that A. was not entitled to the rent, 
and that it had been paid without sufficient ground. 

Moreover, the tenant, at the time he makes the pay- 
ment, must be ignorant of the defect in the title of the 
alleged landlord. In Gregory v. Doidge (1826, 3 Bing. 
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474), the plaintifE had been tenant under A. A. died, 
and the defendant and another person each claimed to be 
his heir-at-law. The defendant procured from the plaintiff 
a payment on account of rent, and entered into an agree- 
ment to set off against the rent the price of some pasturage 
which he required. The plaintiff was ignorant of the 
dispute as to the title. The Court was clearly of opinion 
that as he had come into possession under a former owner, 
and had entered into the agreement in ignorance of the 
defect in the defendant's title, he was at liberty to 
show that the defendant was not his landlord. (See too 
Claridge v. Mackenzie, 1842, 4 Man. & Gr. 143.) 
Tenant But the above principle is subject to the qualification 

jus tertii. that the tenant must be able to show that another person 
is entitled to receive the rent. In Coo^jer v. Blandy (1834, 
1 Bing. N. C. 45), which was an action of replevin, it 
appeared that the plaintiff and his two predecessors in the 
occupation of the premises had paid rent to Blandy, but 
at the trial of the action Blandy produced a deed which 
showed that he was a stranger to the original lease, and it 
was argued that this put him to proof of his title. But it 
was held that the plaintiff was estopped from disputing 
it. " In Rogers v. Pitcher," said Tindal, C. J., " it was held 
that under some circumstances [payment of rent] may not 
be an estoppel. But it is not pretended here that any 
other person is entitled to the rent, and after two successive 
tenants, under whom the plaintiff comes into possession, 
have admitted the defendant's title, we are called upon to 
say he has none. Before calling on us to come to any 
such conclusion, the plaintiff should at least show that he 
paid the rent to the defendant by mistake, and that some 
other person is entitled to receive it." And Park, J., 
after referring to Rogers v. Pitcher, Fcnner v. Buplock, and 
other cases, said : " In those cases the title of the lessor 



THE REAL PEOPEETY LIMITATION ACTS. 287 

had expired and other persons were entitled to the rent. 
Here the rent has been paid constantly to the same 
person, and no other has put in any claim. It is a hare 
case of a tenant who has paid rent to the only person who 
claims to he landlord." In Knight v. Cox (1856, 18 C. B. 
645) payment of rent under distress was held not to be 
conclusive of title in the distrainor, and evidence was 
admitted of actual title in a third person. 

The effect of payment of rent to a person without title Carlton v. 
was considered by Cave, J., in Carlton v. Bowcock (1884, 
51 L. T. N. S. p. 659), and upon discussion of the autho- 
rities the law was stated in accordance with the conclusions 
arrived at above. In 1869 Watson, who was seised in fee 
of a house and shop, let them to the defendants for a 
term of five years at 75/. a year. In 1872 Watson died, 
having by his will devised the property to the plaintiff, 
whom he also appointed his executor. During Watson's 
life certain agents had been employed by him to collect 
the rents of this and other property. They continued to 
do this after his death, and from 1872 to 1874 they 
accounted for the rents to the plaintiff. In 1874 the 
plaintiff endeavoured to sell some freehold property devised 
to him by Watson, and upon the investigation of the title 
the objection was taken that the will had not been pro- 
perly executed. Thereupon the agents ceased to account 
any longer to the plaintiff. Certain rents already received 
they retained, and they made no further demands on the 
tenants. No other person claimed the rent from them, and 
in fact they did not pay any at aU. Ultimately the action 
was brought to recover from the tenants six years' arrears. 
Cave, J., said that the authorities supported the following 
conclusions : — " (1) That where a person claiming to be 
assignee of the reversion obtains payment of rent from the 
tenant by fraud or misrepresentation, such payment is no 
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evidence of title, but that receipt of the rent is prima facie 
evidence of title vs^here there is no such fraud or mis- 
representation ; (2) that where rent is paid by the tenant 
under such circumstances as to amount to prima facie 
evidence of title, the person receiving the rent is in as good 
a position as if he were actually in possession ; and that, 
although it is open to the tenant to prove, if he can, that 
he paid the rent in ignorance of the true. state of the title, 
and that some third person is the real assignee of the 
reversion, yet he must show such a title in that third 
person as would entitle him to a verdict in ejectment, and 
that it is not enough to show that the person to whom 
the rent was paid has no title, his receipt of the rent being 
sufficient until a better title is shown." Or, as Cave, J., 
also said : " No case is to be found in which the tenant 
has been allowed to pick holes in the title of the person to 
whom he had paid rent, without showing a better title in 
anyone else." He held, accordingly, that the plaintiff 
was entitled to succeed. It thus appears that adverse 
possession by receipt of rent confers a good title so soon as 
the statute has run, both against the former owner and 
the tenant; but during the currency of the statute the 
tenant may at any time resist further payment of rent by 
showing the true owner's title, and that up to that time 
the rent has been paid by mistake. 
Encroacli- J^ remains to consider the special rules governing the 
tenant. case of encroachments by a tenant. "It is clearly settled," 
said Parke, B., in Doe v. Rees (1834, 6 0. & P. p. 610), 
" that encroachments made by a tenant are for the benefit 
of his landlord, unless it appear clearly by some act done 
at the time of the making of the encroachments, that the 
tenant intended the encroachments for his own benefit, 
and not to hold them as he held the farm to which the 
encroachments were adjacent." This passage was cited with 
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approval in Doe v. Tidhurij (1854, 14 0. B. p. 325), where, 
as well as in Doe v. Jones (1846, 15 M. & W. 580), the 
rule was applied to an inclosure made hy a lessee for life. 
It was once objected by Lord Kenyon {Doe v. Mullimr, 
1795, 1 Bsp. 460), that this makes the landlord a tres- 
passer; and instead of describing the encroachment as 
made directly for the benefit of the landlord, it has 
been thought better to say that the tenant is estopped 
from disputing the title to the encroachment as much 
as to the rest of the holding (per Campbell, C.J., in 
Andreirs v. Hailcs, 1853, 2 E. & B. p. 353) ; or that the 
encroachment is annexed to the holding. (Per Parke, B., 
and Alderson, B., in Kingsmill v. Millard, 1855, 11 Exch. 
pp. 315, 318.) In any case the result is the same, and in 
Whitmore v. Humphries (1871, L. E. 7 C. P. 1), Willes, J., 
in a statement of the principle quoted by Cotton, L.J., in 
Att.-Gen. t. Tomline (1880, 15 Ch. D. p. 160), said :— 
" By the rule of law applicable to this subject the landlord 
is entitled at the determination of the tenancy to recover 
from the tenant, not only the land originally demised, but 
also any land which the tenant may have added to it by 
encroachment from the waste, such encroachment being 
deemed to be made by him as tenant as an addition to 
his holding, and consequently for the benefit of his land- 
lord, unless it is made under circumstances showing an 
intention to hold it for his own benefit alone, and not as 
part of his holding under the landlord." And he stated 
the reason of the rule as follows : — 

" The rule is based upon the obligation of the tenant to 
protect his landlord's rights, and to deliver up the subject 
of his tenancy in the same condition, fair wear and tear 
excepted, as that in which he enjoyed it. There is often 
great temptation and opportunity afforded to the tenant 
to take in adjoining land which may or may not be his 
L. u 
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landlord's, and it is considered more convenient and more 
in accordance with the rights of property that the tenant 
who has availed himself of the opportunity afforded him 
by his tenancy to make encroachments, should be presumed 
to have intended to make them for the benefit of the rever- 
sioner, except under circumstances pointing to an intention 
to take the land for his own benefit exclusively. The result 
is to avoid questions which would otherwise frequently 
arise as to the property in land, and to exclude persons who 
have come in as tenants, and who are likely to encroach, 
from raising such questions." It is doubtful whether the 
doctrine applies to encroachments by a copyholder so as to 
make the land thus taken part of the copyhold tenement. 
{Att.-Gen. v. Tomliue, 1880, 15 Ch. D. 150.) 
Inelosure The rule applies, not only where the land inclosed is 
tancefrom adjacent to the demised premises, but where it is situated 
prases ^* ^ distance (per Parke, B., in Eingsmill v. Millard, 1855, 
11 Ex. 313], provided the distance is not so great that the 
tenant must be presumed to have inclosed for his own 
benefit. " It is not necessary," said Willes, J., in Earl of 
Lisburne v. Dades (1866, L. E,. 1 0. P. p. 268), "that the 
encroachment should be conterminous with the holding. 
It is enough if it is so near that by reason of its nearness 
the tenant gained the opportunity of making it, and the 
landlord might have tacitly acquiesced in it." Hence, 
where there was nothing but a river and a strip of waste 
land between the demised premises and the inelosure, it 
was held that the distance was not a circumstance to rebut 
the ordinary presumption ; and so, too, in Andrews v. 
Hailes (1853, 2 E. & B. 349), where only a road inter- 
vened. 
Subse- And though it is said that the intention of the tenant 

severance, to inclose for himself must be shown at the time, this 
does not seem to preclude a subsequent severance of the 
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inolosure from the demised premises. "Even thougli," said 
Parke, B., in Kingsmill v. Jlillard (1855, 11 Ex. p. 318), 
" at the time of making the encroachment there is nothing 
to rebut the presumption that the tenant intended to hold 
it as a portion of his farm, yet circumstances may after- 
wards occur by which it may be severed from his farm ; 
for instance, if the tenant conveys it to another person, 
and the conveyance is communicated to the landlord, then 
it can no longer be considered as part of the holding. But 
if the landlord is allowed to remain under the belief that 
the encroachment is part of the farm, the tenant is estopped 
from denying it, and must render it up at the end of the 
term as a portion of the holding." And so where a con- 
veyance in fee is made by the tenant, but the deed is not 
delivered and possession under it is not taken, this can- 
not prejudice the landlord's claim. (Boe v. Jones, 1846, 
15 M. & W. 580.) 

The presumption that the land inclosed is added to the Enoroach- 
holding arises also where the land belongs to the land- oti^er land 
lord, and it is immaterial that he has assented to the »* lessor, 
encroachment. This does not make the tenant tenant at 
wiU of the inclosed portion, so as to enable him to gain a 
title under sect. 7 of the Eeal Property Limitation Act, 
1833. "The fact," said Willes, J., in Whitmore v. 
Humphries (1871, L. E. 7 C. P. p. 6), " that the landlord 
knows that the tenant is encroaching on his land, and 
from good nature takes no notice, and does not turn the 
tenant out, but allows him to hold the encroachment on 
the same terms as if it had been part of the holding, 
cannot, in good sense, put the landlord in a worse position 
than if the tenant had taken originally without any assent, 
and by mere wrong unknown to his landlord." On the 
other hand, in Doe v. Massei/ (1851, 17 Q. B. 373), 
the owner of plots A. and B., who had demised A. to 

v2 
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Massey for building, expressly refused to grant him a lease 
of B. or to give permission to build on it, telling him that 
if he built there, he must build on his own responsibility. 
Subsequently, Massey built on B., the owner not inter- 
fering and never receiving any rent in respect of B. It 
was held that the presumption was rebutted, and that B. 
was not to be regarded as added to the demised premises. 

Lease sub- And where a person is in possession of land under such 
sequent to . . . . , . „ 

possession Circumstances that the statute is running m his favour, 

ino- land! ^^^ then takes a lease of adjoining land belonging to the 
same owner, this does not alter the character of his pre- 
vious possession so as to raise the presumption that the 
land which he was occupying as his own he afterwards 
occupies as part of the demised premises. {Dixon v. Bafi/, 
1866, L. E. 1 Ex. 259.) 



29-3 



CHAPTER XI. 



TITLE BY POSSESSION. 



In the previous chapter an attempt has been made to state Title by 

the rules for the operation of the Real Property Limitation possession. 

Acts, and to explain the nature of a possessory title both 

before and after the bar of the statute is complete. Before 

the statute has fully run, the possessor, if he is a disseisor, 

and possibly if he is not, has a title which is good against 

all the world except the true owner ; after it has run, he is 

in general the absolute owner — that is, he is seised in fee 

with an indefeasible title— though, by estoppel, the fee 

held under the new title may be divided into successive 

estates. But unless the circumstances of the previous title 

are known, there is no point of time at which it can be said 

with certainty that the change from the defeasible to the 

indefeasible title has taken place. 

This uncertainty in possessory titles distinguishes the Certainty 
English law of the limitation of actions from the Eoman prescrip-'' 
law of prescription. In the Eoman law, a possessor who *^°'^- 
claimed that his possession had ripened into ownership by 
usucapion or prescription, had all the matters requiring 
proof within his own cognizance. He had nothing to do 
with the title of the former owner. He proved his own 
possession, and further that he had acquired possession 
by lawful title and in good faith — that is, in the behef that 
the ownership had become by such title vested in him. At 
the end of the term of two years in usucapion, of ten or 
twenty years in prescription, he knew that he had become 
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the owner, wliatever defect there might happen to he in 
his title. This was in accordance with the design of 
usucapion, which was to perfect the title of the bond fide 
possessor. 
Unoer- The Statute of Limitations in English law is at the 

tainty of . . , , ... . -p • 

title by Same time wider and less certain in its operation. It is 
^ '°"' wider because it imposes no condition on the possessor as 
to the character of his possession, or as to the mode in 
which he has acquired it. It is not confined to the pos- 
sessor who has entered by title and in good faith. It is less 
certain, because it only confers a title on the new possessor 
indirectly by extinguishing the title of the previous owner, 
and this extinction of title depends upon cu'cumstances 
which may be quite unknown to the possessor. The person 
who is in possession of land knowing that he himself is not 
entitled, but without recognizing any other title, may in 
ordinary cases be sure that the statute is running in his 
favour; but in order that he may be able to predict with 
certainty when his possessory title will be safe, he must be 
aware of the facts which determine how the statute operates 
against the previous title. 
In English But the cases in which a possession is known to be 
title rests adverse, and in which the possessor relies entirely on the 
on posses- g^^tute of Limitations to complete his title, are rare. In 
English law all titles — apart from the case of registration 
of title presently to be noticed — rest ultimately on posses- 
sion, and the nature of the title is not altered by the fact 
that the present possession under it has been acquired by 
some recognized mode of transfer or devolution. Such 
change of possession from one person to another, all hold- 
ing under the same title, may have gone on for centuries, 
and, if this is known, the title is clearly indefeasible. In 
the majority of cases, however, the title cannot be carried 
back for more than a comparatively short period, and the 
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real guarantee of safety is the probability tbat any out- 
standing rights there may have been are barred. The 
following remarks, therefore, apply to titles generally, and 
not merely to titles which are known to have their origin 
in adverse possession. 

The circumstances under which the bar of the statute Causes of 
may be postponed beyond the ordinary period of twelve tainty of 
years will be gathered from what has been said in the *'*^®' 
previous chapter. They are the existence of future estates, 
including reversions upon long terms, the disability of the 
owner, and the preservation of a mortgage by payment of 
interest. The bar of the statute is also postponed in cases 
of concealed fraud and express trust, but these do not affect 
a bond fide purchaser for valuable consideration. 

As to one class of future estates — remainders after estates 
tail — and as to disabilities, important changes in favour of 
possessory titles were made by the Eeal Property Limita- 
tion Act, 1833. Under the old law a remainder after an 
estate tail ranked, for the purpose of the statute, as an in- 
dependent future estate. Hence a possession might, for 
an indefinite time, be adverse to an estate tail, and yet, 
upon ultimate failure of the issue in tail, the remainder- 
man would be entitled to recover. (Hayes' Conv. I. 258.) 
"Under the present law, when time is running against the 
tenant in tail, it is also running both against the issue and the 
remaindermen. Consequently an estate tail has no special 
effect in postponing the operation of the statute. If the 
tenant in tail is entitled in possession, it is the same, so far 
as an adverse possessory title is concerned, as though he 
was tenant in fee ; if he is entitled in remainder, a like 
result follows so soon as his estate falls into possession. 
As to disability, a maximum period of thirty years is 
allowed under the Act of 1874 in the case of a claimant 
under disability at the time when his right of entry 
accrues ; while, if such claimant dies under disability, no 
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extension is allowed on the ground of the disability of any 
other person. 
^^f« But a possessory title is still liable to be defeated in 

estates. ^ "^ 

consequence of the bar of the statute having been post- 
poned by the existence of a life estate or of an executory 
limitation. The indefinite continuance of this source of 
danger is prevented by the rule against perpetuities, which 
accordingly has been described as " one of the strong- 
holds of a purchaser's security." (Jarm. Oonv. IX. 418.) 
In one form the rule forbids the limitation of any estate 
to the unborn child of an unborn person ; in another, it 
requires that the power of disposing of the fee shall not be 
postponed beyond a life or lives in being and twenty-one 
years after, with an allowance for possible gestation. 
{Whitby V. Mitchell, 1890, 44 Oh. D. 85.) And a further 
check has been placed on executory limitations by sect. 10 
of the Conveyancing Act, 1882. But the existence of a 
previous life estate, or the postponement of an executory 
devise till a date subsequent to existing lives, may render 
an adverse title insecure for very many years. There is a 
case on record (Hayes' Conv. I. 290, n. (s)) where an 
abstract showed a title derived under a feoffment in fee 
more than sixty years old. A reported case, however, 
disclosed the fact that the feofFor was tenant for life only. 
An objection was taken to the title, and, during the 
discussion, severalclaimants started up, and an ejectment 
was brought for the recovery of the estate. And sixty 
years, of course, does not represent the extreme limit. " I 
have known an instance," said Mi'. Brodie, in advising 
whether the effect of the Heal Property Limitation Act, 
1833, was to modify the rule requiring a sixty years' title 
(Hayes' Conv. I. 566), "of a person being tenant for life 
for more than eighty years. Such a person might have 
been dispossessed at the time when his right first accrued. 
An adverse possession to him during the whole period of 
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Kis life would not have made a good title against the 
remainderman or reversioner under the old law, nor will it 
do so under the new law." 

A long lease may be a lease either for lives or for a term Long 
of years. In either case the effect in postponing the ''™^^' 
reversioner's right to possession is the same. During the 
currency of the lease, an adverse title may be gained by 
receipt of rent from the lessee, but in the absence of such 
receipt — if, for instance, a stranger merely goes into 
possession — the reversioner's right is not affected. In the 
case of a lease for lives, the period during which a 
possessory title remains insecure is limited by the possible 
duration of human life in the same manner as where there 
is an ordinary estate for life, save that the lives in such a 
lease are usually selected so as to cover as long a period as 
possible. In the case of a lease for a long term of years, 
there seems to be no limit to the period during which a 
possessory title may continue to be non-adverse to the 
reversioner. 

The danger in question is illustrated by the case of EccUsiasti- 
Ecclesiastical Commissioners v. Treemer (1893, 1 Ch. 166). 
In 1805, E., being seised in fee of certain lands, granted a 
lease for three lives. In 1807, the tenants under the 
lease of 1805 granted a sub-lease of part of the property 
for ninety-nine years, determinable on the dropping of 
the same lives as in the head lease. The last of these 
lives dropped in 1874. In 1832, the persons then entitled 
to the lease of 1805 surrendered it to E. and took a fresh 
lease for three lives. The last of these lives dropped in 
1891. The plaintiffs, who claimed through E., had ever 
since the death of E., in 1839, received the rent reserved 
by the lease of 1832. In 1825, the residue of the sub- 
term created in 1807 became vested in C, who died in 
1838, and in 1871 the persons entitled to the lands under 
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the will of C. put them up for sale by auction, purporting 
to sell as owners in fee. The lands were sold to W. 
and conveyed to him in 1872. The defendants claimed 
through W. It was argued on their behalf that the 
plaintiff's right of entry accrued in 1874, but, in accord- 
ance with what has been said above {ante, p. 239), the 
effect of the granting of the new lease in 1832, while 
possession vs'as being held under a valid underlease, was to 
preserve the title of the reversioner until the expiry of the 
new lease, that is, until 1891. Consequently, the plain- 
tiffs recovered. In this case the owners of the land had 
been actually in receipt of rent for the whole term of the 
lease, and no neglect, therefore, was attributable to them. 
But the result would have been the same although rent 
had not been received by them, provided it had not been 
received by anyone else. 

As already shown {ante, p. 258), a mortgage on land 
may be kept alive by payment of interest, although the 
payment is not made by the person in possession, and this 
forms a further source of danger to possessory titles. 

Previously to the passing of the Heal Property Limita- 
tion Act, 1833, it was the rule that, in the absence of 
special stipulation, a vendor was bound to show at least 
a sixty years' title ; while, if the title thus shown raised a 
doubt as to the earlier title, he had to carry the title back 
still further so as to remove the doubt. (Hayes' Oonv. I. 
571 ; Sugden's Vendors & Purchasers, 14th edit. 366.) 
Upon the passing of the Act of 1833 it was a matter of 
great controversy whether the effect was to shorten this 
period of sixty years. Those who favoured a change in 
the rule urged that the writ of right, with its limitation of 
sixty years, had been abolished, and the security of posses- 
sory titles had been also increased by the provisions 
relating to estates tail and disabilities. On the other 
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hand, it was argued that the period of sixty years did not 
depend on the limitation in a writ of right ; that the 
danger arising from the possible existence of life estates 
still remained ; and that sixty years was not too long a 
period to afford protection against this. (Hayes' Conv. I. 
280 ; Jarm. Conv. IX. 417.) In the result it was assumed 
by conveyancers that the rule was not altered, and a 
decision to this effect was given by Lord Lyndhurst, C, 
in Cooper v. Emenj (1844, 1 Phil. 388). 

It is clear, from what has been said above, that the date Substitu- 
at which it may be known that a title has become inde- forty years 
feasible depends only slightly upon the period of limita- ^iSJ°°* °* 
tion. The chief element of uncertainty lies in the possible 
existence of future estates, and against this possibility even 
a sixty years' title gives no sure guarantee. It is merely 
a matter of probability, and when this is once admitted^ 
when, that is, it is recognized that no purchaser is entitled 
to more than a probable title — the degree of probability 
may be varied in the interest of vendors and purchasers 
generally. But, for practical purposes, it is agreed that a 
forty years' title affords reasonably sufficient security, and, 
with a view to the shortening of abstracts, forty years was, 
by the Vendor and Purchaser Act, 1874, substituted for 
sixty years as the period for which title must be shown. 
Even this period is usually further diminished — very often 
greatly diminished — by special conditions of sale, and it 
is said that such conditions do not have any appreciable 
effect in keeping away purchasers. Such titles, of course, 
are not merely possessory. They usually commence with 
a transaction — a purchase or a mortgage — which raises a 
presumption that, at the date of the transaction, the title 
was examined, and it is upon this presumption that the 
purchaser mainly relies. 

So far we have treated title to land as resting Eegistra- 
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tion of ultimately upon possession, and as secured against adverse 
claims — rendered indefeasible, that is — by the operation of 
the Statute of Limitations. But under a system of regis- 
tration of title which guarantees the title to be indefeasible, 
the title rests, not upon ancient possession, but upon the 
entry in the register, and it is important to consider 
whether this excuses the owner from the necessity of sup- 
porting his title by present possession, or whether he still 
remains liable to have it extinguished by the operation of 
the Statute of Limitations. 
Land The Land Transfer Act, 1875 (38 & 39 Yiot. o. 87), 

Act, 1875. distinguishes between titles according as they are absolute, 
qualified, or possessory. Theoretically an absolute, or in- 
defeasible, title must commence from a period suflaciently 
remote to exclude any probability of adverse claims, and 
starting from that point, it must be strictly deduced down 
to the present time. A person who can show such a title 
is the true owner, and he is entitled to be registered as 
proprietor with an absolute title. If he cannot carry the 
title back sufficiently far, or if there are any difficulties 
arising upon a specified instrument or otherwise in his 
chain of title, a saving may be entered on the register in 
respect of interests arising before the commencement of his 
title, or upon such instrument or in some other specified 
manner in the course of his title, and he is then said to be 
registered with a qualified title. (Sect. 9.) It ranks as an 
absolute title save in so far as concerns the claims and 
interests expressly saved. But the experience of the work- 
ing of the Land Registry Act, 1862, showed that to insist 
on the theoretical requirements of an indefeasible title would 
be fatal to the adoption of registration, and the Act of 
1875 permits the registrar, either on his own responsibility 
or with the sanction of the Court, to accept a good holding 
title for registration as absolute (sect. 17), while by rule 
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2 (d) of the Land Eegistiy Eules, 1889, lie is permitted 
to have regard to the fact that the title has recently under- 
gone examination on the occasion of a dealing for value. 
If an apparent owner desires to dispense with proving his 
title altogether, he can be registered as proprietor with a 
possessory title, and trust to the Statute of Limitations to 
render his title indefeasible by the lapse of time. 

It is sometimes assumed that a system of registration of Effect of 
title is incompatible with the acquisition of title by tionon 
possession, or at any rate that its tendency is to rid the possession 
law of the^ doctrines of possession and usucapion. This 
view was forcibly expressed by Sir Henry Maine : " It is 
very remarkable," he saj^s (Early Law and Custom, p. 356), 
" that where there is a perfect system of land registry, the 
strong tendency is to revert to the doctrines of Roman law 
as it must have been before possession, usucapion, and 
bonitarian ownership grew up. The registry of the sale 
or mortgage of land being extremely easy, expeditious, and 
cheap, there is a marked disposition among the authors 
and expositors of law to say to the members of the 
community, ' Either register your transfers or mortgages, 
or cause them to be registered, or you shall have no rights 
whatever. If you neglect doing that which is in your 
power to do at any moment, and at a trifling cost in time 
and money, you shall not have the benefit of possession, 
of bonitarian ownership, or usucapion or prescription.' 
. The expedient of public registration is, it will 
be seen, purely mechanical. A contrivance, very like it 
in principle, spontaneously and very early suggested itself 
to the human race. Nevertheless, where a public registry 
of mortgage and land transfer has been established, some 
of the most famous and luxuriant branches of law show a 
tendency to dwindle and wither away under its shadow." 

This passage appears to refer to a registry of deeds Eoman 

law in this 
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respect no rather than to a registry of title ; but whatever may be its 

p-uide for ...... 

English. scope, it IS Written with special reference to the doctrines 
^' of the Eoman law, and possession and usucapion in that 

system are completely different from the corresponding 
institutions in English law. In Eoman law, possession is 
not by itself a source of title ; usucapion and prescription 
avail only for the bond fide possessor. In English law, 
possession is a source of title, and the Statute of Limita- 
tions, in perfecting the title, pays no regard to the honesty 
of the possessor. It is conceivable that, in two systems so 
distinct, registration of title would not necessarily have 
the same results. There can be no bona fide possession, 
such as is required by the Eoman law, so soon as the title 
of the true owner has been placed on the register and 
published to the world ; and it is natural, therefore, that 
registration of title should put an end to the acquisition of 
ownership by usucapion or prescription. But in English 
law the object of registration is attained when the true 
owner is enabled to prove his title by the entry on the 
register, and it is no essential feature in the system that 
he should be excused from the necessity of asserting that 
title within a reasonable time. Prima facie, it might be 
supposed that the statute would run against him if he was 
out of possession, and that in due time his title would be 
extinguished. The adverse title would thereupon become 
indefeasible, and would be substituted for the former title 
on the register. 
Land But any such substitution of an adverse title is prohibited 

Act, 1875, under the existing system of registration by sect. 21 of the 
^" ^^' Land Transfer Act, 1875, which provides that, "a title to 

any land, adverse to or in derogation of the title of the 
registered proprietor, shall not be acquired by any length 
of possession," with a saving for the case of registration 
of a possessory title when the person who thus becomes 
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registered proprietor is not, at the date of registration, in 
possession. And it is usually assumed that the section 
does more than prohibit the entry of an adverse title on 
the register; that it excludes altogether the operation of 
the Statute of Limitations so soon as there is a proprietor 
on the register with an absolute title. 

It does not seem to be clear, however, that sect. 21 
necessarily goes as far as this. In terms it only prohibits 
the acquisition of an adverse title. But the Eeal Property 
Limitation Acts are silent as to the acquisition of title. 
They are concerned only with barring the true owner's 
remedy and extinguishing his title. The indirect effect 
certainly is to confer a title on the adverse possessor ; but 
if a registered proprietor, after the statutory period has 
elapsed, seeks to recover the land in ejectment, the 
possessor does not rely upon such title, he simply pleads 
the statute. The proprietor has not entered within the 
twelve years, and his right of entry is barred. It is 
possible that the section does not interfere with this result, 
that it does no more than prevent the possessor from 
obtaining registration in respect of the title indirectly 
conferred upon him. If this is so, there is a separation 
between the right of property and the right of possession, 
such as was possible under the old law. The registered 
proprietor, in spite of sect. 34 of the Ileal Property Limi- 
tation Act, 1833, seems to retain the right of j)roperty, 
but he has no right of possession ; and since ejectment is 
a possessory action, and depends on the right of entry, 
and the English law recognises at the present time no 
proprietary action, he has no means of asserting his title. 
The result is that the land will thenceforth be dealt with 
under the possessory title, as though it was not on the 
register. 

Assuming, however, that sect. 21 has a wider effect, and Value of 

possession 
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as an aid that it does exclude registered titles from the operation of 
the Statute of Limitations, it may bo useful, in view of 
attempts at the extension of the system of registration of 
title, to point out that the expediency of the enactment is 
very doubtful. In some respects registration of title may 
make the Statute of Limitations less essential. The 
statute no longer forms the ultimate security of every 
title. Titles are indefeasible because they appear on the 
register, and not, as under the present system, because the 
statute has barred any adverse claims there may formerly 
have been. But it is still valuable on other grounds. 
Unclaimed funds may safely be left to accumulate in 
Chancery ; but it is not for the public interest that un- 
claimed lands should remain unoccupied. In the absence 
of the true owner a mere stranger may enter, but more 
probably it will be some member of the family who has a 
claim which may properly be sanctioned by the lapse of 
time ; and even a mere stranger, by keeping the land in 
cultivation or spending money on it, may not unreasonably 
be protected against the return of a negligent owner. 
There will be cases, too, where possession may usefully 
cure defects of title arising upon an informal conveyance 
or devise, and even the Land Transfer Act itself, in 
refusing to make the register conclusive as to boundaries 
(sect. 83 (5)), leaves the area of the registered land to be 
settled by possession. The principle of sect. 21, accordingly, 
has from various quarters received adverse criticism. (See 
Article, "Thoughts on Eegistration of Title," 38 Sol. 
Journ. 4; Brickdale, Registration of Title, p. 56 ; Pamphlet 
on Land Transfer, issued by Bar Committee, 1886, p. 57.) 
Suggested The better plan appears to be to make the system of 
tkm'of '^" registration of title work in conjunction with the Statute 
Stirtute q£ Limitations. If an owner wishes to preserve his title, 
tations. lie ought, as now, to assert it within the statutory period. If 
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he fails to do this, he is punished for his negligence hy 
the extinguishment of his title. At the same time a new 
title is conferred on the possessor, and it should be possible 
to procure the substitution of this on the register. The 
register would thus be rectified from time to time so as to 
accord with the actual possession, while, if no such recti- 
fication were possible, much difiioulty would arise in the 
event of the long continued absence of the registered 
owner. Under this plan, moreoyer, registration of title 
produces its proper effect, while it does not interfere with 
the fundamental principles of English law. Registration 
is evidence of title, and a claimant to land, who can prove 
his title from the register, requires no other proof. But 
possession still remains the source of a right of possession, 
which entitles the possessor to rank as the owner against 
strangers, and which, in course of time, if the true owner 
fails to assert his title, will ripen into ownership. 
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APPENDIX 11. 



STATUTES. 



\_The figures in the margin refer to the pages in the text.'] 

Eeal Property Limitation Act, 1833 

(3 & 4 Will. 4, c. 27). 

An Act for the Limitation of Actions and Suits relating to 
Real Proj)ei-ti/, mid for simjylifying the Remedies for 
trying the Rights thereto. [24tli July, 1833.] 

Be it enacted by the King's most excellent Majesty, by and 
with, the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parliament assembled, 
and by the authority of the same, That the words and ex- Meaning of 
pressions hereinafter mentioned, which in their ordinary *^® words in 
signification have a more confined or a different meaning, '^ " ' 
shall in this Act, except where the nature of the provision or 
the context of the Act shall exclude such construction, be 
. 185, 230 interpreted as follows ; (that is to say,) the word "land " shall " Land." 
extend to manors, messuages, and all other corporeal here- 
ditaments whatsoever, and also to tithes (other than tithes 
belonging to a spiritual or eleemosynary corporation sole), 
and also to any share, estate, or interest in them or any of 
them, whether the same shall be a freehold or chattel interest, 
and whether freehold or copyhold, or held according to any 

p. 188 other tenure ; and the word "rent" shall extend to all heriots, "Rent.'' 
and to all services and suits for which a distress may be made, 
and to all annuities and periodical sums of money charged 
upon or payable out of any land (except moduses or composi- 
tions belonging to a spiritual or eleemosynary corporation 

p. 183 sole) ; and the person through whom another person is said Person 
to claim shall mean any person by, through, or under, or by through 
the act of whom the person so claiming became entitled to the daimg. 
estate or interest claimed, as heir, issue in tail, tenant by the 
curtesy of England, tenant in dower, successor, special or 
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'Person.' 



Number and 
gender. 



When the 
right shall be 
deemed to 
have accrued : 

in the case of 
an estate in 
possession ; 



on dispos- 
session ; 



on abatement 
or death ; 



on alienation ; 



in case of 
future estate ; 



general occupant, executor, administrator, legatee, husband, 
assignee, appointee, devisee, or otlierwise, and also any 
person who was entitled to an estate or interest to which the 
person so claiming, or some person through whom he claims, 
became entitled as lord by escheat; and the word "person" 
shall extend to a body politic, corporate, or collegiate, and to 
a class of creditors or other persons as well as an individual ; 
and every word importing the singular number only shall 
extend and be applied to several persons or things as well as 
one person or thing ; and every word importing the masculine 
gender only shall extend and be applied to a female as well 
as a male. 

2. [Repealed and replaced by R. P. L. Act, 1874, s. l.J 

3. And be it further enacted, that in the construction of this 
Act the right to make an entry or distress or bring an action 
to recover any land or rent shall be deemed to have first 
accrued at such time as hereinafter is mentioned ; (that is to 

say,) when the person claiming such land or rent, or some ps. 193-210 
person through whom he claims, shall, in respect of the estate 
or interest claimed, have been in possession or in receipt of 
the profits of such land, or in receipt of such rent, and shall 
while entitled thereto have been dispossessed, or have dis- 
continued such possession or receipt, then such right shall be 
deemed to have first accrued at the time of such dispossession 
or discontinuance of possession, or at the last time at which 
any such profits or rent were or was so received ; and when 
the person claiming such land or rent shall claim the estate or 
interest of some deceased person who shall have continued in 
such possession or receipt in respect of the same estate or 
interest until the time of his death, and shall have been the 
last person entitled to such estate or interest who shall have 
been in such possession or receipt, then such right shall be 
deemed to have first accrued at the time of such death ; and p- 210 
when the person claiming such land or rent shall claim in 
respect of an estate or interest in possession granted, appointed, 
or otherwise assured by any instrument (other than a will) to 
him, or some person through whom he claims, by a person 
being in respect of the same estate or interest in the 
possession or receipt of the profits of the land, or in the 
receipt of the rent, and no person entitled under such 
instrument shall have been in such possession or receipt, 
then such right shall be deemed to have first accrued at 
the time at which the person claiming as aforesaid, or the 
person through whom he claims, became entitled to such 
possession or receipt by virtue of such instrument ; and 
when the estate or interest claimed shall have been an p. 211 
estate or interest in reversion or remainder, or other future 
estate or interest, and no person shall have obtained the 
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possession, or receipt of tlie profits of sucK land or the receipt 
of such rent in respect of such estate or interest, then such 
right shall be deemed to have first accrued at the time at 
■which such estate or interest became an estate or interest in 

p. 212 possession ; and when the person claiming such land or rent, in case of 

or the person through whom he claims, shall have become ^°ea^'^"'? °^ 
entitled by reason of any forfeiture or breach of condition, condition, 
then such right shall be deemed to have first accrued when 
such forfeiture was incurred or such condition was broken. 

p. 212 4, Provided always, that when any right to make an entry Wliere ad- 
or distress or to brine: an action to recover any land or rent, ™°'^p °*. 
by reason of any forfeiture or breach of condition, shall have not taken ty 
first accrued in respect of any estate or interest in reversion 'remainder- 
or remainder, and the land or rent shall not have been J""*"' ^'^ ^^'^^ 
recovered by virtue of such right, the right to make an entry ^ght when 
or distress or bring an action to recover such land or rent tis estate 
shall be deemed to have first accrued in respect of such estate °°^^^ ™to 
or interest at the time when the same shall have become an 
estate or interest in possession, as if no such forfeiture or 
breach of condition had happened. 

5. \_Repealed and replaced with additions by R. P. L. Act, 
1874, s. 2.] 

6. And be it further enacted, that for the purposes of this An adminis- 
Act an administrator claiming the estate or interest of the trator to claun 
deceased person of whose chattels he shall be appointed taiuedthe' 
administrator shall be deemed to claim as if there had been estate without 
no interval of time between the death of such deceased person interval after 
and the grant of the letters of administration. deceased. 

7. And be it further enacted, that when any person shall be -^^ ^j^g ^^^^ ^j 
in possession or in receipt of the profits of any land, or in a tenant at 
receipt of any rent, as tenant at Avill, the right of the person 'T^^/J^® "^'^^ 
entitled subject thereto, or of the person through whom he eieemedto 
claims, to make an entry or distress or bring an action to have accrued 
recover such land or rent, shall be deemed to have first ^'^ ^^^ ^"<i °f 
accrued, either at the determination of such tenancy or at the -^ 
expiration of one year next after the commencement of such 
tenancy, at which time such tenancy shall be deemed to have 

p. 219 determined : Provided always, that no mortgagor or cestui 
que trust shall be deemed to be a tenant at wiU, within the 
meaning of this clause, to his mortgagee or trustee. 
, 234-236 8. And be it further enacted, that when any person shall No person 

be in possession or in receipt of the profits of any land, or in foomyea^tr^ 
receipt of any rent, as tenant from year to year or other period, year to have 
without any lease in writing, the right of the person entitled any right tut 
subject thereto, or of the person through whom he claims, to *£°tte*flrat° 
make an entry or distress or to bring an action to recover year or last 
such land or rent shall be deemed to have first accrued at the payment of 
determination of the first of such years or other periods, or at ^'^^ ' 
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Where rent 
amounting to 
20s., reserved 
by a lease in 
writing, shall 
have been 
"wrongfully 
received, no 
right to accrue 
on the deter- 
mination of 
the lease. 



A mere entry 
not to be 
deemed pos- 
session. 

No right to be- 
preserved by 
continual 
claim. 

Possession of 
one copar- 
cener, &c. 
not to be the 
possession of 
the others. 



Possession of 
a younger 
brother not to 
be the posses- 
sion of the heir 



Acknowledg- 
ment in writ- 
ing given to 
the person en- 



the last time when any rent payable in respect of such tenancy 
shall have been received (which shall last happen). 

9. And be it further enacted, that when any person sha-U ps. 239-241 
be in possession or in receipt of the profits of any land, or in 
receipt of any rent, by virtue of a lease in writing by which 

a rent amounting to the yearly sum of twenty shillings or 
upwards shall be reserved, and the rent reserved by such 
lease shall have been received by some person wrongfully 
claiming to be entitled to such land or rent in reversion 
immediately expectant on the determination of such lease, 
and no payment in respect of the rent reserved by such lease 
shall afterwards have been made to the person rightfully 
entitled thereto, the right of the person entitled to such land 
or rent subject to such lease, or of the person through whom 
he claims, to make an entry or distress or to bring an action 
after the determination of such lease, shall be deemed to have 
first accrued at the time at which the rent reserved by such 
lease was first so received by the person wrongfully claiming 
as aforesaid ; and no such right shall be deemed to have first 
accrued upon the determination of such lease to the person 
rightfully entitled. 

10. And be it further enacted, that no person shall be p. 265 
deemed to have been in possession of any land witliin the 
meaning of this Act merely by reason of having made an 
entry thereon. 

11. And be it further enacted, that no continual or other 
claim upon or near any land shall preserve any right of 
making an entry or distress or of bringing an action. 

12. And be it further enacted, that when anj' one or more 
of several persons entitled to any land or rent as coparceners, 
joint tenants, or tenants in common, shall have been in 
possession or receipt of the entirety, or more than his or their 
undivided share or shares of such land or of the profits thereof, 
or of such rent, for his or their own benefit, or for the benefit 
of any person or persons other than the person or persons 
entitled to the other share or shares of the same land or rent, 
such possession or receipt shall not be deemed to have been 
the possession or receipt of or by such last-mentioned person 
or persons or any of them, 

13. And be it further enacted, that when a younger brother p- 181 
or other relation of the person entitled as heir to the posses- 
sion or receipt of the profits of any land, or to the receipt of 
any rent, shall enter into the possession or receipt thereof, 
such possession or receipt shall not be deemed to be the 
possession or receipt of or by the person entitled as heir. 

14. Provided always, and be it further enacted, that when p. 247 
any acknowledgment of the title of the person entitled to any 
land or rent shall have been given to him or his agent in 
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writing, signed by the person in possession or in receipt of titled, or his 
the profits of such land, or in receipt of such rent, then such efnivalent to 
possession or receipt of or by the person by whom such possession or 
acknowledgment shall have been given shall be deemed, receipt of rent, 
according to the meaning of this Act, to have been the 
possession or receipt of or by the person to whom or to whose 
agent such acknowledgment shall have been given at the time 
of giving the same, and the right of such last-mentioned 
person, or any person claiming through him, to make an 
entry or distress, or bring an action to recover such land or 
rent, shall be deemed to have first accrued at and not before 
the time at which such acknowledgment, or the last of such 
acknowledgments if more than one, was given. 

15. Provided also, and be it further enacted, that when no Where pos- 
such acknowlede-ment as aforesaid shall have been given session is not 

-IP , -1 ■ J! j.T_ • A i. 1 J.-U ■ -A adverse at the 

before the passing of this Act, and the possession or receipt time of passing 
of the profits of the land, or the receipt of the rent, shall not the Act, the 
at the time of the passing of this Act have been adverse to "ght shall not 
the right or title of the person claiming to be entitled thereto, ^^^^^^ ^he end 
then such person, or the person claiming through him, may, of five years 
notwithstanding the period of twenty years herein-before afterwards, 
limited shall have expired, make an entry or distress, or 
bring an action to recover such land or interest, at any time 
within five years next after the passing of this Act. 



16. 

17. 



Repealed and replaced by R. P. L. Act, 1874, s. 3. J 
Repealed and replaced by R. P. L. Act, 1874, s. 5.] 



p. 244 18. Provided always, and be it further enacted, that when No further 
any person shall be under any of the disabilities herein-before *™® *° ^i' 
mentioned at the time at which his right to make an entry or succession of 
distress, or to bring an action to recover any land or rent, disabilities. 
shall have first accrued, and shall depart this life without 
having ceased to be under any such disability, no time to 
make an entry or distress, or to bring an action to recover 
such land or rent, beyond the said period of twenty* years 
next after the right of such person to make an entry or 
distress, or to bring an action to recover such land or rent, 
shall have first accrued, or the said period of ten* years next 
after the time at which such person shall have died, shall be 
allowed by reason of any disability of any other person. 

19. And be it further enacted, that no part of the United Scotland, Ire- 
Kingdom of Great Britain and Ireland, nor the Islands of ^a'^ace'Sf ^""^ 
Man, Guernsey, Jersey, Alderney, or Sark, nor any island isiLds\otto 
adjacent to any of them (being part of the dominions of his he deemed 
Majesty), shall be deemed to be beyond seas within the beyond seas, 
meaning of this Act. 

* "Twenty" altered to "twelve," and "ten" to "six." (E. P. L. 
Act, 1874, 8. 9.) 
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When the 
right to an 
estate in pos- 
session is 
barred, the 
right of the 
same person 
to future 
estates shall 
also be barred. 



Where tenant 
in tail is 
barred, re- 
maindermen, 
whom he might 
have barred 
shall not 
recover. 



Possession 
adverse to a 
tenant in tail 
shall run on 
against the 
remaindermen 
whom he might 
have barred. 



No suit in 
equity to be 
brought after 
the time when 
the plaintiff, 
if entitled at 
law, might 
have brought 
an action. 



20. And be it further enacted, that when the right of any p. 213 
person to make an entry or distress or bring an action to 
reooyer any land or rent to which he may have been entitled 

for an estate or interest in possession shall have been barred 
by the determination of the period hereinbefore limited, 
which shall be applicable in such case, and such person shall 
at any time during the said period have been entitled to any 
other estate, interest, right, or possibility, in reversion, 
remainder, or otherwise, in or to the same land or rent, no 
entry, distress, or action shall be made or brought by such 
person, or any person claiming through him, to recover such 
land or rent, in respect of such other estate, interest, right, 
or possibility, unless in the meantime such land or rent shall 
have been recovered by some person entitled to an estate, 
interest, or right which shall have been limited or taken 
effect after or in defeasance of such estate or interest in 
possession. 

21. And be it further enacted, that when the right of a p- 214 
tenant in tail of any land or rent to make an entry or distress 

or to bring an action to recover the same shaU. have been 
barred by reason of the same not having been made or 
brought within the period hereinbefore limited, which shall 
be applicable in such case, no such entry, distress, or action 
shall be made or brought by any person claiming any estate, 
interest, or right which such tenant in tail might lawfully 
have barred. 

22. And be it further enacted, that when a tenant in tail of P- 214 
any land or rent, entitled to recover the same, shall have died 
before the expiration of the period hereinbefore limited, 
which shall be applicable in such case, for making an entry 

or distress or bringing an action to recover such land or rent, 
no person claiming any estate, interest, or right which such 
tenant in tail might lawfully have barred shall make an 
entry or distress or bring an action to recover such land or 
rent but within the period during which, if such tenant in 
tail had so long continued to live, he might have made such 
entry or distress or brought such action. 

23. \_Repealed and replaced by R. P. L. Act, 1874. s. 6.] 

24. And be it further enacted, that after the said thirty- p. 190 
first day of December one thousand eight hundred and thirty- 
three no person claiming any land or rent in equity shall 
bring any suit to recover the same but within the period 
during which, by virtue of the provisions hereinbefore con- 
tained, he might have made an entry or distress, or brought 

an action to recover the same respectively, if he had been 
entitled at law to such estate, interest, or right in or to the 
same as he shall claim therein in equity. 
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p. 216 25. Provided always, and be it further enacted, that when In cases of 
any land or rent shall be vested in a trustee upon any express express trust, 
trust, the right of the cestui que trust, or any person claiming ^^t "e deemed 
through him, to bring a suit against the trustee, or any person to have 
claiming through him, to recover such land or rent, shall be accrued untU 
deemed to have first accrued, according to the meaning of this to'^a purchaser 
Act, at and not before the time at which such land or rent 
shall have been conveyed to a purchaser for a valuable 
consideration, and shall then be deemed to have accrued only 
as against such purchaser and any person claiming through 
him. 

p. 245 26. And be it further enacted, that in every case of a In cases of 

concealed fraud the right of any person to bring a suit in ^^^^ ^° *'™® 
equity for the recovery of any land or rent of which he, or -vrhilst the 
any person through whom he claims, may have been deprived fraud remains 
by such fraud, shall be deemed to have first accrued at and <=oiicealed. 
not before the time at which such fraud shall or with reason- 
able diligence might have been first known or discovered ; 
provided that nothing in this clause contained shall enable 
any holder of lands or rents to have a suit in equity for the 
recovery of such lands or rents, or for setting aside any 
conveyance of such lands or rents, on account of fraud 
against any bond fide purchaser for valuable consideration 
who has not assisted in the commission of such fraud, and 
who at the time that he made the purchase did not know and 
had no reason to believe that any such fraud had been com- 
mitted. 

p. 246 27. Provided always, and be it further enacted, that nothing Saving the 

in this Act contained shall be deemed to interfere with any jurisdiction of 
rule or jurisdiction of Courts of Equity in refusing relief on ground°of 
the ground of acquiescence or otherwise to any person whose acquiescence 
right to bring a suit may not be barred by virtue of this Act. °^ othermse. 

28. {Repealed and replaced hy R. P. L. Act, 1874, s. 7.] 

29. Provided always, and be it further enacted, that it iSTo lands or 
shall be lawful for any archbishop, bishop, dean, prebendary, ''™*^ *° ^.% 
parson, vicar, master of hospital, or other spiritual or elee- Ecclesiastical 
mosynary corporation sole, to make an entry or distress or to or Eieemosy- 
bring an action or suit to recover any land or rent within such nary Corpora- 
period as hereinafter is mentioned next after the time at which within two 
the right of such corporation sole, or of his predecessor, to incumbencies 
make such entry or distress or bring such action or suit shall '^n'^.^'f years, 
first have accrued; (that is to say,) the period during which 

two persons in succession shall have held the ofiice or benefice 
in respect whereof such land or rent shall be claimed, and six 
years after a third person shall have been appointed thereto, 
if the times of such two incumbencies and such term of six 
years taken together shall amount to the full period of sixty 
years ; and if such times taken together shall not amount to 
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the full period of sixty years, then, during such further 
number of years in addition to such six years as will, with the 
tinae of the holding of such two persons and such six years, 
make up the full period of sixty years ; and after the said 
thirty-first day of December one thousand eight hundred and 
thirty-three no such entry, distress, action, or suit shall be 
made or brought at any time beyond the determination of 
such period. 

30. And be it further enacted, that after the said thirty-first 
day of December one thousand eight hundred and thirty-three 
no person shall bring any quare impedit or other action or 
any suit to enforce a right to present to or bestow any church, 
vicarage, or other ecclesiastical benefice, as the patron thereof, 
after the expiration of such period as hereinafter is mentioned; 
(that is to say,) the period during which three clerks in 
succession shall have held the same, all of whom shall have 
obtained possession thereof adversely to the right of presenta- 
tion or gift of such person, or of some person through whom 
he claims, if the times of such incumbencies taken together 
shall amount to the full period of sixty years ; and if the 
times of such incumbencies shall not together amount to the 
full period of sixty years, then after the expiration of such 
further time as with the times of such incumbencies will make 
up the full period of sixty years. 

31. Provided always, and be it further enacted, that when 
on the avoidance, after a clerk shall have obtained possession 
of an ecclesiastical benefice adversely to the right of presenta- 
tion or gift of the patron thereof, a clerk shall be presented or 
collated thereto by his Majesty or the ordinary by reason of a 
lapse, such last-mentioned clerk shall be deemed to have 
obtained possession adversely to the right of presentation or 
gift of such patron as aforesaid ; but when a clerk shall have 
been presented by his Majesty upon the avoidance of a bene- 
fice in consequence of the incumbent thereof having been 
made a bishop, the incumbency of such clerk shall, for the 
purposes of this Act, be deemed a continuation of the incum- 
bency of the clerk so made bishop. 

32. And be it further enacted, that in the construction of 
this Act every person claiming a right to present to or bestow 
any ecclesiastical benefice, as patron thereof, by virtue of any 
estate, interest, or right which the owner of an estate tail in 
the advowson might have barred, shall be deemed to be a 
person claiming through the person entitled to such estate 
tail, and the right to bring any quare impedit, action, or suit, 
shall be limited accordingly. 

33. Provided always, and be it further enacted, that after 
the said thirty-first day of December one thousand eight 
hundred and thirty-three no person shall bring any quare 
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impedit or other action or any suit to enforce a right to 
present to or bestow any ecclesiastical benefice, as the patron 
thereof, after the expiration of one hundred years from the 
time at which a clert shall have obtained possession of such 
benefice adversely to the right of presentation or gift of such 
person, or of some person through whom he claims, or of 
some person entitled to some preceding estate or interest, or 
undivided share or alternate right of presentation or gift, held 
or derived under the same title, unless a clerk shall subse- 
quently have obtained possession of such benefice on the 
presentation or gift of the person so claiming, or of some 
person through whom he claims, or of some other person 
entitled in respect of an estate, share, or right held or derived 
under the same title. 

34. And be it further enacted, that at the determination of At the end of 
the period limited by this Act to any person for making an f^®.I"'"°'^ °* 
entry or distress, or bringing any writ of quare impedit or ^gjit of q^^ 
other action or suit, the right and title of such person to the party out of 
land, rent, or advowson for the recovery whereof such entry, possession to 
distress, action, or suit respectively might have been made or guished. 
brought within such period shall be extinguished. 

p. 232 35, And be it further enacted, that the receipt of the rent Eeceipt of rent 
payable by any tenant from year to year, or other lessee, shall, *° ^? t of"^ 
as against such lessee or any person claiming under him (but profits, 
subject to the lease), be deemed to be the receipt of the 
profits of the land for the purposes of this Act. 

p. 106 *36. And be it further enacted, that no writ of right patent, Eeal and 

writ of right quia dominus remisit curiam, writ of right in "v^^V^j^"?].^ 
capite, writ of right in London, writ of right close, writ of the 3ist De- 
right de rationabili parte, writ of right of advowson, writ of cember, 1834 ; 
right upon disclaimer, writ de rationabilibus divisis, writ of 
right of ward, writ de consuetudinibus et servitiis, writ of 
cessavit, writ of escheat, writ of quo jure, writ of secta ad 
molendinum, writ de essendo quietum de theolonio, writ of 
ne injuste vexes, writ of mesne, writ of quod permittat, writ 
of formedon in descender, in remainder, or in reverter, writ 
of assize of novel disseisin, nuisance, darrein-presentment, 
juris utrum, or mort d' ancestor, writ of entry sur disseisin, in 
the quibus, in the per, in the per and cui, or in the post, writ 
of entry sur intrusion, writ of entry sur alienation dum fuit 
non compos mentis, dum fuit infra setatem, dum fuit in 
prisona, ad communem legem, in casu proviso, in consimili 
casu, cui in vita, sur cui in vita, cui ante divortium, or sur cui 
ante divortium, writ of entry sur abatement, writ of entry 
quare ejecit infra terminum, or ad terminum qui prteteriit, 
or causa matrimonii prselocuti, writ of aiel, besaiel, tresaiel, 

* Kepealed by 42 & 43 Vict. u. 59. 
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cosinage, or nuper obiit, writ of waste, ■writ of partition, writ 
of disoeit, writ of quod ei deforoeat, writ of covenant real, 
writ of warrantia chartee, writ of curia claudenda, or writ per 
quffl servitia, and no other action, real or mixed (except a 
writ of right of dower, or writ of dower unde nihil habet, or 
a quare impedit, or an ejectment,) and no plaint in the nature 
of any such writ or action {except a plaint for freehench or 
dower), shall be brought after the thirty-first day of December 
one thousand eight hundred and thirty-four.* 

*37. Provided always, and be it further enacted, that when, 
on the said thirty-first day of December one thousand eight 
hundred and thirty-four, any person who shall not have a 
right of entry to any land shall be entitled to maintaia any 
such writ or action as aforesaid in respect of such land, such 
writ or action may be brought at any tinie before the first day 
of June one thousand eight hundred and thirty-five in case 
the same might have been brought if this Act had not been 
made, notwithstanding the period of twenty years herein- 
before limited shall have expired. 

*38. Provided also, and be it further enacted, that when, 
on the said first day of June one thousand eight hundred and 
tliirty-five, any person whose right of entry to any land shall 
have been taken away by any descent cast, discontinuance, or 
warranty, might maintain any such writ or action as aforesaid 
in respect of such land, such writ or action may be brought 
after the said first day of June one thousand eight hundred 
and thirty-five, but only within the period during which by 
virtue of the provisions of this Act an entry might have been 
made upon the same land by the person bringing such writ or 
action if his right of entry had not been so taken away. 

39. And be it further enacted, that no descent cast, dis- ps. 106, 
continuance, or warranty which may happen or be made after ^^^' ^°^ 
the said thirty-first day of December one thousand eight 
hundred and thirty-three shall toll or defeat any right of 
entry or action for the recovery of land. 

40. \^Repealed and replaced by R. P. L. Act, 1874, s. 8]. 

41. And be it further enacted, that after the said thirty- p. 189 
first day of December one thousand eight hundred and thirty- 
three, no arrears of dower, nor any damages on account of 
such arrears, shall be recovered or obtained by any action or 

suit for a longer period than six years next before the com- 
mencement of such action or suit. 

42. And be it further enacted, that after the said thirty- ps. 189, 191 
first day of December one thousand eight hundred and thirty- 
three no arrears of rent or of interest in respect of any sum of 



* The words in italics in sect, 
repealed by 37 & 38 Vict. u. 36. 



36, and also sects. 37 and 38, were 



STATUTES. 319 

money charged upon or payable out of any land or rent, or 
in respect of any legacy, or any damages in respect of such 
arrears of rent or interest, shall be recovered by any distress, 
action, or suit, but within six years next after the same 
respectively shall have become due, or next after an acknow- 

p. 247 ledgment of the same in writing shall have been given to the 
person entitled thereto, or his agent, signed by the person by 

p. 189 whom the same was payable, or his agent : Provided never- 
theless, that where any prior mortgagee or other incum- 
brancer shall have been in possession of any land, or in the 
receipt of the profits thereof, within one year next before an 
action or suit shall be brought by any person entitled to a 
subsequent mortgage or other incumbrance on the same land, 
the person entitled to such subsequent mortgage or incum- 
brance may recover in such action or suit the arrears of 
interest which shall have become due during the whole time 
that such prior mortgagee or incumbrancer was in such 
possession or receipt as aforesaid, although such time may 
have exceeded the said term of six years. 

43. And be it further enacted, that after the said thirty- Act to extend 
first day of December one thousand eight hundred and to the Spiritual 
thirty-three, no person claiming any tithes, legacy, or other 
property, for the recovery of which he might bring an action 

or suit at law or in equity, shall bring a suit or other proceed- 
ing in any spiritual Court to recover the same but within the 
period during which he might bring such action or suit at 
law or in equity. 

44. Provided always, and be it further enacted, that this Act not to 

Act shall not extend to Scotland. I^*';?'! to 

Scotland. 



3 & 4 Will. 4, c. 42. 



An Act for the further Amendment of the Law, and the better 
Advancement of Justice. [14tlL August, 1833.] 

, 191 3. And be it further enacted, that all actions of debt for Limitation of 
rent upon an indenture of demise, all actions of covenant or a<=tion of debt 
debt upon any bond or other specialty, and aU. actions of debt fc".^^*"^^^ ^^^' 
or scire facias upon any recognizance, and also all actions of 
debt upon any award where the submission is not by specialty, 
or for any fine due in respect of any copyhold estates, or for 
an escape, or for money levied on any fieri facias, and all 
actions for penalties, damages, or sums of money given to the 
party grieved, by any statute now or hereafter to be in force. 
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shall be commenced and sued within the time and limitation 
hereinafter expressed, and not after; that is to say, the said 
actions of debt for rent upon an indenture of demise, or 
covenant or debt upon any bond or other specialty, actions 
of debt or scire facias upon recognizance, within twenty 
years after the cause of such actions or suits, but not after ; 
the said actions by the party grieved, within two years after 
the cause of such actions or suits, but not after ; and the 
said other actions within six years after the cause of such 
actions or suits, but not after ; provided that nothing herein 
contained shall extend to any action given by any statute 
where the time for bringing such action is or shall be by any 
statute specially limited. 

4. And be it further enacted, that if any person or persons 
that is or are or shall be entitled to any such action or suit, or 
to such scire facias, is or are or shall be, at the time of any 
such cause of action accrued, within the age of twenty-one 
years, feme covert, non compos mentis, or beyond the seas, 
then such person or persons shall be at liberty to bring the 
same actions, so as they commence the same within such times 
after their coming to or being of full age, discovert, of sound 
memory, or returned from beyond the seas, as other persons 
having no such impediment should, according to the provisions 
of this Act, have done ; and that if any person or persons 
against whom there shall be any such cause of action is or are 
or shall be, at the time such cause of action accrued, beyond 
the seas, then the person or persons entitled to any such cause 
of action shall be at liberty to bring the same against 
such person or persons within such times as are before limited 
after the return of such person or persons from beyond the 
seas. 

5. Provided always, that if any acknowledgment shall have p. 254 
been made, either by writing signed by the party liable by 
virtue of such indenture, specialty or recognizance, or his 
agent, or by part payment or part satisfaction on account of 

any principal or interest being then due thereon, it shall and 
may be lawful for the person or persons entitled to such actions 
to bring his or their action for the money remaining unpaid 
and. so acknowledged to be due within twenty years after such 
acknowledgment by writing or part payment or part satisfac- 
tion as aforesaid, or in case the person or persons entitled to 
such action shall at the time of such acknowledgment be 
under such disability as aforesaid, or the party making such 
acknowledgment be, at the time of making the same, beyond 
the seas, then within twenty years after such disability shall 
have ceased as aforesaid, or the party shall have returned from 
beyond seas, as the case may be ; and the plaintiff or plaintiffs 
in any such action on any indenture, specialty or recognizance, 
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^^7> by ■way of replication, state such acknowledgment, and 
tliat such action was brought within the time aforesaid, in 
answer to a plea of this statute. 



1 Vict. c. 28. 



An Act to amend an Act of the Third and Fourth Years of 
his late Majesty, for the Limitation of Actions and Suits 
relating to Real Property, and for simplifying the 
Remedies for trying the Rights thereto. 

[3rd July, 1837.] 

Wheeeas doubts have been entertained as to the effect of a 
certain act of parliament made in the third and fourth years 
of his late Majesty King William the Fourth, intituled "An 3 & 4 will. 4, 
Act for the Limitation of Actions and Suits relating to Real c. 27. 
Property, and for simplifying the Eemedies for trying the 
Eights thereto," so far as the same relates to mortgages ; and 
it is expedient that such doubts should be removed : Be it 
declared and enacted by the Queen's most excellent Majesty, 
by and with the advice and consent of the lords spiritual and 
temporal, and commons, in this present parliament assembled, 
PS. 225, and by the authority of the same, that it shall and may be Mortgagees 
228, 253 lawful for any person entitled to or claiming under any »* land, being 
mortgage of land, being land within the definition contained ^^^ definition 
in the first section of the said Act, to make an entry or bring in 3 & 4 Will. 4, 
an action at law or suit in equity to recover such land at any 9- 57, s. 1, may 
time within twenty'^' years next after the last payment of any toT<Sover°'^'^ 
part of the principal money or interest secured by such land within 
mortgage, although more than twenty'^ years may have *«'««#*years 
elapsed since the time at which the right to make such entry jjig^t of prin-' 
or bring such action or suit in equity shall have first accrued, oipal or 
anything in the said Act notwithstanding. interest. 



* " Twenty" altered to "twelve." (K. P. L. Act, 1874, s. 9.) 
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Eeal Property Limitation Act, 1874. 

(37 & 38 Vict. c. 57.) 

An Act for the further Limitation of Actions and Suits 
relating to Real Property. [7th August, 1874.] 

Whekeas it is expedient further to limit the times -witliiii 
•which actions or suits may he hrought for the recovery of 
land or rent, and of charges thereon : 

Be it enacted by the Queen's most excellent Majesty, by 
and with the advice and consent of the lords spiritual and 
temporal, and commons, in this present parliament assem- 
bled, and by the authority of the same, as follows : 
No land or 1. After the commencement of this Act no person shall ps. 182, 

rent to tie make an entry or distress, or bring an action or suit, to Jgg' Jgj' 
TritMn^twelve recover any land or rent, but within twelve years next after ' 
years after the the time at which the right to make such entry or distress, or 
right of action to bring such action or suit, shall have first accrued to some 
accrue . person through whom he claims ; or if such right shall not 

have accrued to any person through whom he claims, then 
within twelve years next after the time at which the right to 
make such entry or distress, or to bring such action or suit, 
shall have first accrued to the person making or bringing the 
same. 
ProTisionfor 2. A right to make an entry or distress, or to bring an Ph^H'„ 
case of future action Or suit, to recover any land or rent, shall be deemed to ' 
have first accrued, in respect of an estate or interest in rever- 
sion or remainder, or other future estate or interest, at the 
time at which the same shall have become an estate or interest 
in possession, by the determination of any estate or estates in 
respect of which such land shall have been held, or the profits 
thereof or such rent shall have been received, notwithstanding 
the person claiming such land or rent, or some person through 
whom he claims, shall at any time previously to the creation 
of the estate or estates which shall have determined, have 
been in the possession or receipt of the profits of such land, or 
Time limited in receipt of such rent : But if the person last entitled to any p. 211 
to srs: years particular estate on which any future estate or interest was 
entitieTto°the expectant shall not have been in the possession or receipt of 
particular the profits of such land, or in receipt of such rent, at the time 
estate out of "vphen his interest determined, no such entry or distress shall 
P session, c. -^^ juade, and no such action or suit shall be brought, by any 
person becoming entitled in possession to a future estate or 
interest, but within twelve""years next after the time when the 
right to make an entry or distress, or to bring an action or 
suit, for the recovery of such land or rent, shall have first 
accrued to the person whose interest shaU have so determined, 
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or within six years next after the time wlien the estate of the 
person becoming entitled in possession shall have become 
vested in possession, whichever of those two periods shall be 
p. 212 the longer ; and if the right of any such person to make such 
entry or distress, or to bring any such action or suit, shaU. 
have been barred under this Act, no person afterwards claim- 
ing to be entitled to the same land or rent in respect of any 
subsequent estate or interest under any deed, will, or settle- 
ment, executed or taking effect after the time when a right to 
make an entry or distress, or to bring an action or suit, for 
the recovery of such land or rent, shall have first accrued to 
the owner of the particular estate whose interest shall have 
so determined as aforesaid, shall make any such entry or 
distress, or bring any such action or suit, to recover such land 
or rent. 

p. 244 3. If at the time at which the right of any person to make in cases of 

an entry or distress, or to bring an action or suit, to recover infancy, 

any land or rent, shall have first accrued as aforesaid, such lunacy^t'the 

person shall have been under any of the disabilities hereinafter time wheu the 

mentioned, (that is to say,) infancy, coverture, idiotcv, lunacy, rigti of action 

J f. • J .1 -1 ,V^ accrues, then 

or unsoundness o± mind, then such person, or the person ^j^ 'g ^^ ^^ 

claiming through him, may, notwithstanding the period of allowed from 

twelve years, or six years, (as the case may be,) hereinbefore the termma- 

limited shall have expired, make an entry or distress, or bring (jigahiEty or 

an action or suit, to recover such land or rent, at any time previous 

within six years next after the time at which the person to death. 

whom such right shall first have accrued shall have ceased to 

be under any such disabihty, or shall have died (whichever of 

those two events shall have first happened). 

p. 244 4. The time within which any such entry may be made, or No time to be 
any such action or suit may be brought as aforesaid, shaU allowed for 
not in any case after the commencement of this Act be -beyond seas, 
extended or enlarged by reason of the absence beyond seas 
during all or any part of that time of the person having the 
right to make such entry, or to bring such action or suit, or 
of any person through whom he claims. 

p. 244 5. No entry, distress, action, or suit shall be made or Thirty years 
brought by any person who at the time at which his right utmost allow- 
to make any entry or distress, or to bring an action or suit, to abilities. 
recover any land or rent, shaU have first accrued, shaU be 
under any of the disabilities hereinbefore mentioned, or by 
any person claiming through him, but within thirty years 
next after the time at which such right shaU have first 
accrued, although the person under disability at such time 
may have remained under one or more of such disabilities 
during the whole of such thirty years, or although the term 
of six years from the time at which he shaU have ceased to 

y2 



324 APPENDIX II. 

be under any such disability, or have died, shall not have 
expired. 
In case of pos- 6. "When a tenant in tail of any land or rent shall have p. 215 
session under made an assurance thereof which shaU not operate to bar the 
by Ttraant in estate Or estates to take effect after or in defeasance of his 
tail, which estate tail, and any person shall by virtue of such assurance 
shall not bar j^^ ^j^g ^^^jj^g gf ^^j^g execution thereof, or at any time afterwards, 
ders they shall ^^ i^ possession Or receipt of the profits of such land, or in 
be barred at the receipt of such rent, and the same person or any other 
the end of person whosoever (other than some person entitled to such 
after that possession or receipt in respect of an estate which shall have 
period, at taken effect after or in defeasance of the estate tail) shall 
which the continue or be in such possession or receipt for the period of 
then executed twelve years next after the commencement of the time at 
would have which such assurance, if it had then been executed by such 
barred them, tenant in taU, or the person who would have been entitled 
to his estate tail if such assurance had not been executed, 
would, without the consent of any other person, have operated 
to bar such estate or estates as aforesaid, then, at the expi- 
ration of such period of twelve years, such assurance shall be 
and be deemed to have been effectual as against any person 
claiming any estate, interest, or right to take effect after or in 
defeasance of such estate tail. 
Mortgagor to 7. When, a mortgagee shall have obtained the possession or p. 226 
be barred at receipt of the profits of any land or the receipt of any rent 
years from the comprised in his mortgage, the mortgagor, or any person 
time when the claiming through him, shall not bring any action or suit to 
mortgagee redeem the mortgage but within twelve years next after the 

TjOOiC possession ,< j_1"1j1 J ii*T 1 • 

or from the time at wnicn tne mortgagee obtained such possession or 
last written receipt, unless in the meantime an acknowledgment in writing ps. 247, 248 
menr^"^^' °* *^® *^*^® °* *^® mortgagor, or of his right to redemption, 
shall have been given to the mortgagor or some person claim- 
ing his estate, or to the agent of such moi'tgagor or person, 
signed by the mortgagee or the person claiming through him; 
and in such case no such action or suit shall be brought but 
within twelve years next after the time at which such 
acknowledgment, or the last of such acknowledgments, if 
more than one, was given ; and when there shall be more 
than one mortgagor, or more than one person claiming 
through the mortgagor or mortgagors, such acknowledgment, 
if given to any of such mortgagors or persons, or his or their 
agent, shall be as effectual as if the same had been given to 
all such mortgagors or persons ; but where there shall be 
more than one mortgagee, or more than one person claiming 
the estate or interest of the mortgagee or mortgagees, such 
acknowledgment, signed by one or more of such mortgagees 
or persons, shaU be effectual only as against the party or 
parties signing as aforesaid, and the person or persons claim- 
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ing any part ol the mortgage money or land or rent by, from, 
or under him or them, and any person or persons entitled to 
any estate or estates, interest or interests, to take effect after 
or in defeasance of his or their estate or estates, interest or 
interests, and shall not operate to give to the mortgagor or 
mortgagors a right to redeem the mortgage as against the 
person or persons entitled to any other undivided or divided 
part of the money or land or rent ; and where such of the 
mortgagees or persons aforesaid as shall have given such 
acknowledgment shall he entitled to a divided part of the land 
or rent comprised in the mortgage, or some estate or interest 
therein, and not to any ascertained part of the mortgage 
money, the mortgagor or mortgagors shall be entitled to 
redeem the same divided part of the land or rent on payment, 
with interest, of the part of the mortgage money which shall 
bear the same proportion to the whole of the mortgage money 
as the value of such divided part of the land or rent shall bear 
to the value of the whole of the land or rent comprised in the 
mortgage. 
.189,191, 8. No action or suit or other proceeding shall be brought Money 
241-243 to recover any sum of money secured by any mortgage, judg- charged upon 
ment, or lien, or otherwise charged upon or payable out of legacies to be 
any land or rent at law or in equity, or any legacy, but deemed satis- 
within twelve years next after a present right to receive the *i-|J at the end 
same shall have accrued to some person capable of giving a ^ no^interest'^^ 
discharge for or release of the same, unless in the meantime paid nor ac- 
some part of the principal money, or some interest thereon, knowledgment 
shall have been paid, or some acknowledgment of the right £1 in the 
thereto shall have been given in writing signed by the person meantime. 
by whom the same shall be payable, or his agent, to the 
person entitled thereto, or his agent ; and in such case no 
such action or suit or proceeding shall be brought but within 
twelve years after such payment or acknowledgment, or the 
last of such payments or acknowledgments, if more than one, 
was given. 

9. From and after the commencement of this Act all the Act to be read 
provisions of the Act passed in the session of the third and ^t?J ^.* ^^y 
fourth years of the reign of his late Majesty King William of which cer- 
the Fourth, chapter twenty-seven, except those contained in tain parts are 
the several sections thereof next herein-after mentioned", shall otj^lr^^'arts'to 
remain in full force, and shall be construed together with this be read in 
Act, and shall take effect as if the provisions herein-before reference to 
contained were substituted in such Act for the provisions t^g^'^^t"^^^ 
contained in the sections thereof numbered two, five, sixteen, 
seventeen, twenty-three, twenty-eight, and forty respectively 
(which several sections, from and after the commencement of 
this Act, shall be repealed), and as if the term of six years 
had been mentioned, instead of the term of ten years, in the ^ 
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7 Will. 4 & 
1 Vict. 0. 28, 
to be read 
with this Act. 



Time for 
recovering 
charges and 
arrears of in- 
terest not to 
be enlarged by 
express ta-usts 
for raising 
same. 



Short title. 

Commence- 
ment of Act. 



section of the said Act numbered eighteen, and the period of 
twelve years had been mentioned in the said section eighteen 
instead of the period of twenty years ; and the provisions of 
the Act passed in the session of the seventh year of the reign 
of his late Majesty King William the Fourth, and the first 
year of the reign of her present Majesty, chapter twenty- 
eight, shall remain in full force, and be construed together 
with this Act, as if the period of twelve years had been 
therein mentioned instead of the period of twenty year's. 

10. After the commencement of this Act no action, suit, or 
other proceeding shall be brought to recover any sum of 
money or legacy charged upon or payable out of any land or 
rent, at law or in equity, and secured by an express trust, or 
to recover any arrears of rent or of interest in respect of any 
sum of money or legacy so charged or payable and so secured, 
or any damages in respect of such arrears, except within the 
time within which the same would be recoverable if there 
were not any such trust. 

11. This Act may be cited as the "Eeal Property Limitation 
Act, 1874." 

12. This Act shall commence and come into operation on 
the first day of January one thousand eight hundred and 
seventy-nine. 
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Abandonment of possession, 66, 61, 196. 

Abatement, 89. 

Accrual of rigM of entry or action, date of, 192. See Date of 
Accrual of Right of Entry. 

Acknowledgment oe Title, 247. 
by whom to be made, 248. 
efieot of, 252. 
form of, 249. 
sufBciency of, 250. 

supplemented by parol evidence, 250. 
to wbom to be made, 248. 

Acquiescence, 246. 

Actio Publiciana, 72. 

Action, 

commencement of, 268. 
to recover land, 190. 

Acts of OwtnaESSip, 12. 
weight of, 16. 

Actual Disseisin, 48. 

Actual Possession, 38. 

Administeation Action, 269. 

Admittance, heir's right to, 228. 

Advuese Possession, 

abolition of old doctrine of, 180. 

during lease, 238. 

former rules preventing, 161. 

of equitable interest, 167. 

title by, 293. 

under Eeal Property Limitation Acts, 181. 
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Adverse Receipt of rent, 51. 

Agent, 

possession by, 23. 
receipt of rents by, 182. 

ANIMAIS PeE^ NATHEiE, 56 

Animus Domini, 9, 20. 

Au-IMUS POSSIDENDI, 22. 

continuance of, 59. 

Appointment of receiver, effect of, 270. 

Abea of possession, 13. 

Aheeabs of rent and interest, 189. 

Assize of Mort d' Ancestor, 90. 

Assize oe Novel Disseisin, 85. 
parties to, 88. 

Bailiff, possession of, 182. 
Base Feb, possession under, 215. 
Boundary Wall, possession of, 201. 

Capital Chaeges, 241. 

Causa Possessionis, 21. 

Cause of Action, none upon forcible entry by owner, 141 

Cestuis que Trust, 

effect of statute as between several, 223. 
operation of statute in favour of, 218. 
possession of, 165. 

Change of Possession, 28. 
" Charged upon Land,'' meaning of, 189. 
Charges on Land, effect of payment on, 257. 
Charities, effect of statute on, 218. 
Cholmondelet v. Clinton, account of, 168. 
CrviL Dispossession, 41. 

Civil Possession, 
acquisition of, 28. 
termination of, 60. 
transfer of, 29. 
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Civil Eight of Entry, efiect of Statutes of Forcible Entry on, 134. 

Claim, continual, 37, 265. 

Complete Jus Possessionis, 77. 

Concealed Peaud, 245. 

Consent Etjle in ejectment, 105. 

Constructive Possession, 37. 
of goods, 8. 

Constructive Ee-entrt, 267. 

Constructive Trusts, 216, 220. 

Continual Claim, 37. 
abolition of, 37, 265. 

Continuance, 

of physical control, 56. 

of possession, with, title, 60. 

witboTit title, 61. 
of seisin, 62. 

Conveyance, right of entry accruing on, 210. 

Co-owner, possession of, 166. 

Copyhold Tenure,' incidents of, whether liable to be barred, 230. 

Copyholder, operation of statute in favour of, 229. 

Copyholds, possession of, by stranger, 231. 

Coverture, disability of, 244. 

CusTODiA as to moveables, 57. 

Date oe Accrual of Eight of Entry, 
copyholds, 228. 
future interests, 211. 
landlord and tenant, 231. 
money charged on land, 241. 
mortgagor and mortgagee, 224. 
present interests, 193. 
trustee and cestui que trust, 215. 

De Minimis lex non Curat, 64. 

De Precario, interdict, 84. 

Death of Possessor, right of entry accruing on, 210. 
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Debts. See Specialty Debts and Simple Gontract Debts. 

Deforcement, 91. 

Deliveet of Goods, symbolical, 35. 

Delitert of Possession, 30. 

by tenant, 51. 

effect of, 35. 
Descent Oast, 

abolition of, 45, 148. 

effect of, on pleadings, 98. 

reasons for doctrine of, 148. 

Devolution of Title, 183. 

Disability, extension of time for, 244. 

Discharge, person capable of giving, 243. 

Disclaimer by lessee, 237. 

Discontinuance, 44, 94. 
of possession, 194, 195. 
cases of, 203. 
of mines, 204. 

Discontinuance of receipt of rent, 210. 

Dispossession, 39, 194. 
cases of, 197. 
civil, 41. 

in Eoman law, 65. 
remedy for, in Eoman law, 79. 
secret, 206. 
statute runs from, 193. 

Disseisee, entry by, 37. 

Disseisin, 42. 

at election, 48. 
effect of, on title, 73. 
equitable, 55. 
remedies for, 85. 
when complete, 43. 

Disseisor, 

position of, 45. 

title of, 110. 
Disseisors, successive, 275. 
Doe v. Barnard, discussion of, 116. 
Dower, writ of right of, 95. 
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Droit droit, 73. 

EFFEcirvE Entry, 204. 

Ejectment, 

action of, 104. 

consent rule in, 105. 

depends on right of entry, 105. 

legal title required in, 125. 

possession formerly not a title in, 107. 

title in, 106, 121. 

Enceoachment by tenant, 288. 

EiTFEAKCHiSEMENT, presumption of, 230. 

Entry, 33. 

abolition of formal, 265. 
effective, 204. 
forcible, 38, 129. 
under title, 36, 37. 

Eqtjitablb Disseisin, 55. 

Eqititable Estates, effect of time on, 175. 

Equitable Interest, adverse possession of, 167. 

Equitable Seisin, 27. 

Equity of Eedemption, 
adverse claim to, 227. 
effect of time on, 177. 

Estates Tail, operationofEeal Property Limitation Acts upon, 214. 

Estoppel, 

in favour of lessor, 126. 

on entry under limited estate, 282. 

Exceptiones, vi, clam, precario, 70, 79. 

Exclusion, fact of, 15. 

Exclusive Possession, 14, 19. 

Express Trusts, 217. 

Extension of right of entry, 44, 46. 

Extinguishment of title, 272. 

Failure to take possession, 210. 
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Feoffment, 

by tenant, 52. 
solemnities of, 63. 
tortious, 52. 

Pines, 

operation of, 156. 
Statute of, 157. 

PoRciBLB Detainer, 132. 

Forcible Entry, 38, 129. 

by owner, no cause of action, 141. 
Statutes of, 128. 

Foreclosure Action, 190. 

Forfeiture of Estate, eflect of, 212. 

Formedon, writ of, 94, 159. 

Fraud, concealed, 245. 

Freehold lies in grant, 35. 

Future Interests, accrual of right in respect of, 211. 

Goods, delivery of, 35. 
Grant, eflect of, 35. 

Heriots, excluded from Eeal Property Limitation Acts, 188. 
HoLDDsra Over, title by, 271. 

Ihering, 

test for civil possession, 21. 

tbeory of protection of possession, 145. 

Infancy, disability of, 244. 

Infant, possession on bebalf of, 182. 

Intention, 20. 

evidence of, 24. 

non-existence of, 23. 

to exclude, 22. 

to possess, as to movables, 25. 
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Interdict, 

de precario, 84. 
quod vi aut dam, 68. 
uiide vi, 79. 

unde vi, defence to, 79. 
unde vi, parties to, 81. 
uti possidetis, 69. 

Inteeesse TERMnsri, 34. 

Interest, arrears of, 189. 

Intrusion, 89. 

Issue in Tail, how barred by statute, 214. 

Issue op Writ, 268. 

Judgment, revivor of, 242. 

Judgments, barred by Eeal Property Limitation Acts, 243. 

Jus POSSESSIONIS, 1, 46, 75, 76. 
suggested extension of, 123. 

Jus Proprietatis, 76. 

Land, 

action to recover, 190. 

continuance of possession of, 57. 

definition of, 185. 

dispossession of, 40, 194, 197. 
Laito Transfer Act, 1875. ..300. 
Landlord and Tenant, 186. 
La-wtul Possession, 135. 
Lease, adverse possession during, 238. 
Leasehold Interest, acquisition of, by possession, 274. 
Leases eok Years, rents on, 188. 
Lessee, 

disclaimer by, 237. 

encroachment by, 288. 

ouster of, 167. 
Libeeum Tenementum, eflect of plea of, 68. 
Licensees, 18. 

Limitation of Actions, reasons for, 152. 
Limited Estate under possessory title, 282. 
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Limited Owiteb, effect of payment by, 257. 

LlYERT, 

in deed, 32. 

in law, 31, 33. 

■witMn the view, 31, 33. 

LiTEET OF Seisin, 31. 
during tenancy, 31. 
efleot of, 34. 

LODQEES, 17. 

LoED OF Majstoe, operation of statute in favoiir of, 228. 
Loss OF Possession, statute runs from, 193. 
Lunacy, disability of, 244. 

Maintenance of possession, 64. 

Maeried Women, not under disability, 244. 

Meee eight, 74. 

Meeton, Statute of, 155. 

Mines, 

discontinuance of possession of, 204. 
possession of, 205. 

Monet chaeged on Land, 189, 241. 
effect of acknowledgment as to, 253. 
remedies for, bow barred, 190. 

MoET d'Ancestoe, assize of, 90. 

MoETQAGE, satisfaction of, 226. 

MOETGAGEE, 

future interest in, 226. 

in possession, 226. 

operation of statute in favour of, 226. 

MOETGAGOE, 

devolution of liabibty on deatb of, 260. 
operation of statute in favour of, 224. 
payment by, 258. 
possession of, 165. 

Movables, 

dispossession of, 39. 
loss of possession of, 57. 
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Non-claim, statute of, 157. 

NoN-ExcLTjsivE possession, 17. 

NoTEi, Disseisin, 
assize of, 85. 
limitation in, 155. 
writ in, 86. 

NuPEE Obiit, action of, 95. 

OUSTEE, 

forms of, 84. 
of lessee, 167. 

OWNEESHIP, 
de facto, 72. 
modifications of, 185. 

Paet-PATMENT, effect of, 253, 259. See Payment. 

Pabticxtlae Estate, 
claim to, 271. 
determination of, 212. 
owner of, out of possession, 211. 

Payment, 

against whom eHectual, 256. 

by agent, 256. 

by person not in possession, 258. 

by stranger, 255. 

by whom to be made, 254. 

effect of, 253. 

of interest, effect of, 225, 228. 

of rent by yearly tenant, effect of, 235. 

to keep alive mortgage, how made, 225. 

Person through whom another claims, 183. 

Petition, presentation of, 269. 

Physical Conteol, 10. 
contiauance of, 56. 

PossEssio CrviLis, 3. 

Possessio longi tempoeis, 154. 

POSSESSIO Natuealis, 3. 
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Possession, 

a Botu?oe of title, 125, 146. 

a title against a wrongdoer, 122. 

abandonment of, 56, 196. 

actual, 38. 

area of, 13. 

by receiver, 270. 

by servant, 27. 

change of, 28. 

characters excluding civil, 26. 

constructive, 8, 37. 

continuance of, animo solo, 59, 61. 

delivery of, 30. 

discontinuance of, 194, 195. 

distinction between actual and civil, 2. 

effect of, on title, 153. 

element of intention in, 20. 

element of physical control in, 10. 

elements of, 9. 

evidence of seisin in fee, 27, 114. 

exclusive, 14, 19. 

failure to take, 210. 

for trespass, 7, 27, 34. 

in Englisb. law, 4. 

in the Eoman law, 3. 

lawful, 135. 

legal results of, 1. 

loss of, 193. 

maintenance of, 64. 

non-exclusive, 17. 

on behalf of infant, 182. 

reasons for protection of, 144. 

recovery of, 71. 

restitution of, 133. 

■under base fee, 215. 

under forcible entry, 142. 

under Eeal Property Limitation Acts, 183. 

Possessors, successive, 275. 

PossESSOKT Actions, 75. 
defence to, 77, 95. 
in English law, 84, 147. 
in Eoman law, 78. 
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Possessory Title, 2Y7. 

limited estate under, 282. 
nature of, 273. 

Prescription, title hj, 293. 

Present Interests, 193. 

" Present Eight to Receive," 242. 

Presumption of seisin, in. fee, hov rebutted, 115. 

Proceeds op Sale, 281. 

Proprietary Actions, 71. 

Protection of possession, reasons for, 144. 

QtroD yi ATTT clam, iaterdict, 68. 

Ebal Actions, abolition of, 147. 

Eeal Property Limitation Acts, 180. 
principle of, 182. 
subject-matter of, 184. 

Eeceipt oe Ebnt, 

adverse, 239. 

by stranger, 51. 

discontinuance of, 210. 

from sub-lessee, 241. 

title by, 284. 

wrongful : old law, 166. 

Eeceiver, possession by, 270. 

Eecovery of possession, 71. 

Ee-entry, 

constructive, 267. 
efiect of, 264. 
efleotual, 266. 

EEaisTRATioN OF Title, 300. 

Eei Vindicatio, 72. 

Eemainders after estate tail, how barred by'statute, 215. 

Eemedies barred by Eeal Property Limitation Acts, 190. 

Eemitteb, 100. 

after disseisin, 101. 
upon holding over, 102. 
L. Z 
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Eenewal of writ, 268. 

Rent, 

arrears of, 189. 
definition of, 188. 
discontinuance of receipt of, 210. 
wrongful receipt of, 239. 
wrongful receipt of : old law, 166. 

Bent CnAEaES, 188. 

Eents, 

oopyhold, 189. 

on leases for years, 188. 

Eestitotion- of possession, 133. 

Eestbaint on exercise of right of entry, 128. 

EEStriiTiNG Trusts, 217. 

Eeveesions on terms of years, 213. 

Eevivor of judgment, 242. 

Eight op Entry, 96. 
civU, 134. 

date of accrual of. See Date of Accrual. 
duration of, 97. 
extension of, 44. 
how tolled, 45. 
in Eoman law, 80. 
restraint on exercise of, 128. 

Eight of Possession, 
infringements of, 78. 
modem, 149. 
when complete, 77. 



Sale, 

proceeds of, 281. 
order for, 269. 

Satignt and the animus domini, 20. 

Savignt's theory of protection of possession, 145. 

Secret Dispossession, 206. 
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Seisin, 26, 46. 

acquisition of, 36. 

continuance of, 6, 62. 

equitable, 2Y. 

in deed, and seisin in law, 5. 

in fee, a title against strangers, 109. 

in fee, possession evidence of, 114. 

livery of, no longer necessary, 7, 35. 

Seevakt, possession by, 27. 
Settlement wbile statute is running, 212. 
Simple Contkact Debts, effect of payment on, 263. 
Specialty Debts, efieot of payment on, 261. 

Statute, 

de modo levandi fines, 157. 

of Pines, 157. 

of James (21 Jao. 1, c. 16), 158. 

of Limitations, bar of, bow prevented, 247. 

of Merton, 155. 

of Non-claim, 157. 

of Westminster I. , 155. 

Statutes 

of Forcible Entry, 128. 

of Limitations, old law, 154. 

bow aifected by registration of title, 300. 

Statutoet Pebiod, variations of, 243. 

Sub-lessee, receipt of rent from, 241. 

Successive Disseisors, 275. 

Successive Estates, effect of statute on, 213. 

Successive Possessors, 275. 

SUEEICIENOY of acknowledgment, 250. 

Surrender of lease, effect of, 237, 238. 

Symbolical Delivery, 35. 

Taylor v. Horde, controversy as to, 53. 

Tenancies from Tear to Tear, effect of statute on, 234. 

Tenancy at Will, 
creation of, 233. 
determination of, 233. 
effect of statute on, 232. 

z2 
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Tenant, 

feoffment by, 52. 

in law, 49. 

operation of statute in favour of, 231. 

ouster of, 51. 

possession of, not adverse, 164. 

repudiation by, 50. 

Tenant at Stjffbeanoe, 

doubtful wbetber adverse possessor under old lav, 162. 
no disseisor, 161. 
possession of, 271. 

Tenant at Will, 

cestui que trust, to trustee, 219. 
possession of, 271. 

Teem, claim, to, 271. 

Teems or Tears, 

effect of statute on, 236. 
reversions on, 213. 

Title, 

acknowledgment of, 247. 

by adverse possession, 293. 

by limitation, uncertainty of, 294. 

by prescription, 293. 

by receipt of rent, 284. 

devolution of, 183. 

during currency of statute, 270. 

entry under, 36, 37. 

extinguiskment of, 272. 

in ejectment, 106, 121. 

length of, between vendor and purcbaser, 298. 

not revived by acknowledgment, 252. 

possession a source of, 125, 146, 294. 

registration of, 300. 

the new possessory, 270, 273. 

uncertainty of, causes of, 295. 

under freeholder, 121. 

ToETiotrs Peopfment, 52. 

ToETiOTJS Seisin in Fee, a title against strangers, 109. 
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Tbespass, 

action of, 64. 

actual possession required for, 64. 

by lessor at -will, 65. 
by relation, 65. 

modern extension of, 66. 
depends on mere possession, 67. 
in Eoman law, 68. 
justification of, 67. 
possession for, 27, 34. 

Trustee, 

barred, wlietlier cestui que trusts barred also, 222. 

de son tort, 218. 

operation of Real Property Limitation Acts in favour of, 216. 

Twenty Tbaes' Possession, old rule as to. 111. 

UsTDE VI, interdict, 79. 

Usucapion, 163. 

Uti Possidetis, interdict, 69. 

Vacua Possessio, 31. 
Vabiations of statutory period, 243. 
Void Grant, possession under, 204. 
Void Lease, possession under, 237. 

Waste, adverse possession of, 230. 

Westminster I., Statute of, 155. 

Whale Fishery, customs of, 29. 

" WrcL " theory of protection of possession, 144. 

Writ, 

issue of, 268. 
renewal of, 268. 

Writ op Entry, 91. 

ad terminum qui prceteriit, 91 . 
defence to, 99. 
form of, 95. 
in the degrees, 89. 
limitations in, 155. 
sur disseisin, 87. 
I,. A A 



342 INDEX. 

Weit of Bight, 73. 
limitations in, 155. 
of dower, 95. 
on tortious seisin, 74. 
title in, 73. 

Wrongful Contintjance in Possession, 
English law, 91. 
Eoman law, 83. 

Wrongful Entet, 

on death of possessor, 

English law, 89, 

Eoman law, 82. 
title by, 271. 

Yearly Tenancy, 

effect of statute on, 234. 
how created, 235. 



LONDON; PRINTED BY C. F. EOWORTH, GREAT NEW STREET, FETTER LANE, E.O. 



October, 1894. 

CATALOGUE 



LAW WORKS 

PUBLISHED BY 

STEVENS AND SONS, 

LIMITED, 

119 & 120, CHANCERY LANE, LONDON, 

{And at 14, £ell Yard, LincoMs Inn). 
Telegraphic Address— " EHODEONS, london," 

A Catalogue of Modern Law Works, together with 
a complete Chronological List of all the English, Irish, 
and Scotch Reports, an Alphabetical Table of Abbrevia- 
tions used in reference to Law Reports and Text Books, 
and an Index of Subjects. Demy Qvo. {100 pages), limp 
binding. Post free, 6d. 

Acts of Parliament. — Public and Local Acts from an 
early date may be had of the Publishers of this Catalogue, 
who have also on sale the largest collection of Private Acts, 
relating to Estates, Enclosures, Railways, Roads, Hfc, 6fc. 

*»* For ANNOTATED AcTS, vide "Statutes." 
ACTION AT LAW. — Foulkes' Elementary View of the Proceed- 
ings in an Action in the Supreme Court. — By W. D. I. 
Foulkes, Esq., Barrister-at-Law. Third Edition. Demy 12mo. 
.1884. ^ Is. 6d. 

ADMIRALTY.— Roscoe's Admiralty Practice.— Third Edition. By 
E. S. RosooE, Assistant Registrar, Admiralty Court, and T. Lambebt 
Meaes, Esqrs., Barrister-at-Law. [^Zn preparation. 

ADULTERATION.— Cripps-Day's Adulteration (Agricultural Fer- 
tilisers and Feeding Stuffs). — By Eeancis H. Cbipps-Day, Esq., 
Barrister-at-Law. Royal 12mo. 1894. 5s. 

ADVOCACY. — Harris' Hints on Advocacy.— Conduct of Cases Civil 
and Criminal. Classes of Witnesses and Suggestions for Cross- 
examining them, &c., &c. ByRiOHAED Haeeis, one of her Majesty's 
Counsel. Tenth Edition, with an Index. Royal 12mo. 1893. 7s. 6d. 
" Full of good sense and just ol)servation. A very complete Manual of the 
Advocate's art in Trial by Jury." — Solicitors' Journal. 

"Deserves to be carefully read by the young barrister whose career is yet 
before him." — Law Magazijie. 

AFFILIATION.— Bolt's Manual of the Law and Practice in 
Affiliation Proceedings, with Statutes and Forms, Table of Gesta- 
tion, Forms of Agreement, &o. By W. Holloway Bott, Solicitor. 
Demy 12mo. 1894. 6j. 

*,* All standard Law Works are kept in Stock, in law eaif and other Kndings. 



STEVENS A^H) sons, LIMITED, 



AGRICULTURAL LAW,— Forster's Manual of the Law relating to 
Small Agricultural Holdings, with the Small Holdings Act, 1892. 
By Chah,le3 D. Fobstee, Solicitor. Demy 12mo. 1892. Ifet 2s. 6d. 
Spencer's Small Holdings Act, 1892. — With Notes. By Atiekey 
J. Spenceb, Esq., Barrister-at-Law, Editor of "Dixon's Law of 
the Farm." Demy 8vo. 1892. Jffet 2s. 6d. 

ALLOTMENTS,— Hall's Allotments Acts, 1887, with the Eegulations 
issued by the Local Government Board, and Introductory Chapters, 
Notes, and Forms. By T. Hail Hall, Barrister-at-Law. Author 
of " The Law of Allotments." Koyal 12mo. 1888. 7s. 6;?. 

ANGLO-INDIAN CODES,— Stokes's Anglo-Indian Codes,— By 

Whitlet Stokes, LL.D. 2 Vols. Demy 8vo. 1887-88. SI. 5s. 

Supplements to the above. 1889. Net 2s. 6ii. 1891. is. 6d. 

ANNUAL DIGEST,— Mews'.— Ft<ie "Digest." 

ANNUAL LIBRARY (LAWYER'S),— (1) The Annual Practice,— 
Snow, Buenet, and Steinhee. (2) The Annual Digest, — Mews. 
(3) The Annual Statutes, — Lelt. (4) The Annual County 
Court Practice, — Heywood. 
The Complete Series, as above, delivered on the day of publication, net, 21. 
Nos. 1, 2, and 3 only, net, 11. 10s. Nos. 2, 3, and 4 only, net, 12.10s. 
{Carriage extra, 2s.) 
1^^ Subscriptions, payable on or before August Z\st in each year. 
Full prospectus forwarded on application. 

ANNUAL PRACTICE {THE).—The Annual Practice. Edited by 
Thomas Snow, Barrister-at-Law ; Chaeles Buekey, a Chief Clerk of 
the Hon. Mr. Justice Chitty, Editor of " DanieU's Chancery Forms"; 
and F. A. Stein&ee, of the Central Office. 2 vols. Demy 8vo. 25». 

" A book ■wMcli every practising English lawyer must have." — Law Quarterly 
Review. 

" Part of the equipment of every practising lawyer." — Law Journal. 

" It is only by the help of this established book of practice that a practitioner 
can carry on nis business." — Law Times. 

" Every member of the bar, in practice, and every Loudon solicitor, at all events, 
finds the last edition of the Annual Practice a necessity." — Solicitors^ Journal, 

ANNUAL STATUTES,— Lely.— ra« "Statutes." 

ARBITRATION,— Russell's Treatise on the Power and Duty of 
an Arbitrator, and the Law of Submissions and Awards; with 
an Appendix of Forms, and of the Statutes relating to Arbitration. 
By Peancis Russell. Seventh Edition. By the Author and Heebeet 
Russell, Esq., Barrister-at-Law. Royal 8vo. 1891. 30s. 

AVERAGE,— Hopkins' Hand-Book of Average,— Fourth Edition. 
By MiiHET Hopkins, Esq. Demy 8vo. 1884. ^ 11. Is. 

Lowndes' Law of General Average, — English and Foreign. 
Fourth Edition. By Riohaed Lowndes, Average Adjuster. Aufior 
of "The Law of Marine Insurance," &o. Royal 8vo. 1888. 12.10s. 
" The most complete store of materials relating to the subject in every par- 
ticular." — Law Quarterly Review. 

BALLOT, — Fitzgerald's Ballot Act, — With an Introduction. Forming 
a Guide to the Procedure at Parliamentary and Municipal Elections. 
Second Edition. By Geeald A. R. Fitzoeeald, Esq., Barrister- 
at-Law. Fcap. 8vo. 1876. 5s. 6rf. 

BANKING, — Walker's Treatise on Banking Law. — Second Edition. 

By J. D. Walzee, Esq., Q.C. Demy Svo. 1885. 15«. 

*^* All standard laio Works are kept in Stock, in law calf and other bindings. 
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BANKRUPTCY. — Lawrance's Precedents of Deeds of Arrange- 
ment between Debtors and their Creditors ; iacluding Forms of 
Resolutions for Compositions and Schemes of Arrangement under the 
Bankruptcy Acts, 1883 and 1890, -with Introductory Chapters, also the 
Deeds of Arrangement Acts, 1887 and 1890, with Notes. PourthEd. 
By H. AETHtTE Smith, Esq., Barrister-at-Law. Sto. 1892. 7s. 6rf. 
*' Concise, practical, and reliable." — Law Times. 

Williams' Law and Practice in Bankruptcy. — Comprising the 
Bankruptcy Acts, 1883 to 1890, the Bankruptcy Rules and Forms, 
1886, 1890, the Debtors Acta, 1869, 1878, the Bankruptcy (Discharge 
and Closure) Act, 1887, the Deeds of Arrangement Act, 1887, and 
the Rules thereunder. By the Hon. Sir Roland L. Vauohait 
WiLiJAMS, one of the Justices of Her Majesty's High Court of 
Justice. Sixth Edition. By Edwabd "Wm. Hansbll, M.A., Esq., 
Barrister-at-La-w. Roy. 8vo. 1894. 25«. 

'* This book mil now, if possible, since the appointment of its distingxiished 
author as Banliruptcy Judge, take higher rank as an authority than before." — 
Law Journal, 

BASTARDY.— Bott.—Fiiiie "AfBUation." 

BILLS OF EXCHANGE.— Chalmers' Digest of the Law of Bills 
of Exchange, Promissory Notes, Cheques and Negotiable 
Securities. Fourth Edition. By His Honour Judge Chauhees, 
Draughtsman of the Bills of Exchange Act. Demy 8vo. 1891. 18s. 
" As a statement and explanation of the law, it wiU be found singularly 
useful." — Solicitors' Journal. 

BILLS OF LADING.— Leggett's Treatise on the Law of Bills of 
Lading. — Second Edition. By Eugene Leggett, Solicitor and 
Notary PubHc. Demy 8to. 1893. 30s. 

"A very complete and useful exposition of the law relating to this most 
important branch of mercantile law." 
Pollock's Bill of Lading Exceptions. — By Henbt E. Polioce, 
Barrister-at-Law. Demy8T0. 1894. 10s. 6d. 

BILLS OF SALE.— Stevens' Treatise on the Bills of Sale Acts. 
By T. M. Stevens, Esq., Barrister-at-Law. {In the press.) 

BOOK-KEEPING,- Matthew Hale's System of Book-keeping for 
Solicitors, containing a List of all Books necessary, with a compre- 
hensive description of their objects and uses for the purpose of 
Drawing Bills of Costs £ind the rendering of Cash Accounts to clients; 
also showing how to ascertain Profits derived from the business ; with 
an Appendix. Demy 8vo. 1884. 5s. &d, 

" The most sensible, useful, practical little work on solicitors* book-keeping 
that we have seen." — Law Students' Journal. 

BRACTON. — Bracton's Note Book. A Collection of Cases decided 
in the King's Courts during the reign of Henry the Third, annotated 
by a Lawyer of that time, seemingly by Henry of Bratton. Edited 
byP.W. Mattlaiid, Bar.-at-Law. 3vols. Demy8vo. 1887. Net Zl.Zs. 

BUILDING SOCIETIES.— Wurtzburg on Building Societies.— 
The Law relating to Building Societies, with Appendices containing 
the Statutes, Treasury Regulations, Act of Sederunt, and Precedents 
of Rides and Assurances. Second Edition. By E. A. Wubtzbubo, 
Esq., Barrister-at-Law. Demy 8vo. 1892. 14s. 

" Win be of use not only to lawyers but also to secretaries and directors of 
building societies. It is a carefully arranged and carefully written book." — 
Law Times. | 

CANADA.— Munro's Constitution of Canada.— By J. E. C. Muneo. 

Demy 8vo. 1889. 10s. 

•»* All standard Law Works are kept in Stool!, in law eal/and other bindings. 
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CANALS.— Webster's Law Relating to Canals.— By Eobeet Gf. 
Webstee, M.P., Barrister-at-Law. Demy 8to. 1885. \l. Is. 

Street. — Vide "Oompany La-w." 

CARRIERS,— Carver's Treatise on the Law relating to the Car- 
riage of Goods by Sea. — Second Edition. By Thomas Gilbeei 
Caevee, Esq., Barrister-at-Law. Royal 8vo. 1891. 11. 12». 

*' A recognized authority." — Solicitors^ Journal. 
" A careful and accurate treatise." — Law Quarterly JRevieno. 
Macnamara's Digest of the Law of Carriers of Goods and Pas- 
sengers by Land and Internal Navigation. — By Waltee Henet 
Maonamaea, Baj-rister-at-Law, Registrar to the Railway Commission. 
Royal 8vo. 1888. 11. 8s. 

" A complete epitome of the law relating to carriers of every dasa." — Bailwajf 
Press. 

CHAMBER PRACTICE.— Archibald's Practice at Judges' Cham- 
bers and in the District Registries In the Queen's Bench 
Division, High Court of Justice ; with Forms of Summonses and 
Orders. Second Edition. By W. E. A. Aectttbat,t>, Esq., Bar- 
rister-at-Law, and P. E. Vizaed, of the Summons and Order De- 
partment, Royal Courts of Justice. Royal 12mo. 1886. 15s. 

CHANCERY, and Vide "Equity." 
Daniell's Chancery Practicei — The Practice of Ihe Chancery Di-pision 

I of the High Court of Justice and on appeal therefrom. Sixth Edit. 

',. By L. EiELB, E. C. Dtoot, and T. Ribton, assisted by W. H. Upjohn, 
Barristers-at-Law. 2 vols, in 3 parts. Demy 8to. 1882-84. 6/. 6s. 
Daniell's Forms and Precedents of Proceedings in the Chancery 
Division of the High Court of Justice and on Appeal there- 
from, Fourth Edition. With Summaries of the Rules of the 
Supreme Court, Practical Notes and References to the Sixth Edition of 
"Daniell's Chancery Practice." By Chaeleb Buenet, B.A. Oxon., a 
ChiefClerkoftheHon. Mr. Justice Chitty. Royal 8vo. 1885. 2?. 10s. 

CHARITABLE TRUSTS,— Mitcheson's Charitable Trusts.— The 
Jurisdiction of the Charity Commission. By Richaed Edmund Mit- 
OHEBON, Esq., Barrister-at-Law. Demy 8to. 1887. 18s. 

CHARTER PARTIES.— Carver.— FJ(?« "Carriers." 

Leggett's Treatise on the Law of Charter Parties. — EyETrOENB 
Leggett, Solicitor and Notary Public. Demy 8to. 1894. 25s. 

CHURCH LAW. —Whitehead's Church Law.— Being a Concise 

Dictionary of Statutes, Canons, Regulations, and Decided Cases 

affecting the Clergy and Laity. By Benjamin Whitehead, B.A., 

Esq., Barrister-at-Law. Demy 8to. 1892. 10s. 6d. 

"A perfect mine of learning on all topica ecclesiastical.'* — Daily Telegraph. 

CHURCH AND CLERGY.— The Acts relating to Chui'ch and Clergy 
(reprinted from " Chitty's Statutes "), with an Index. Royal 8vo. 
1894. (S'early ready.) 

CIVIL ENGINEERS,— Macassey and Strahan's Law relating to 
Civil Engineers, Architects and Contractors, — Primarily in- 
tended for their own use. By L. Liyingston Maoasset and J. A. 
Steahan, Esqrs., Barristers-at-Law. Demy 8vo. 1890. 10s. 6<i. 

COLLISIONS, — Marsden's Treatise on the Law of Collisions at 
Sea, — With an Appendix containing Extracts from the Merchant; 
Shipping Acts, and the International Regulations. By Reginald G-. 
Maebden, Esq., Barrister-at-Law. Third Edition. By the Author 
and the Hon. J. W. Mansfield, Barrister-at-Law. Demy 8vo. 
1891. 11. 5s. 

" Clear in statement and careful in summarizing the results of decisions." — 
Solicitors' Journal. 

%* All standard Law Works are kepi in Stock, in law calf and other binding. 
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COMMERCIAL LAW.— The French Code of Commerce and 
most usual Commercial Laws. — ^Bj L. Goieand, Liceneie en 
droit. Demy 8vo. 1880. 21. 2s. 

COMMON LAW.— Ball's Short Digest of the Common Law; teing 
the Principles of Torts and Contracts. Chiefly founded upon the Works 
of Addison, with Dlustrative Cases, for the use of Students. By W. 
Edmund Ball, LL.B., Barrister-at-Law. Demy 8vo. 1880. 16*. 
Chitty's Archbold's Practice of the Queen's Bench Division of 
the High Court of Justice and on Appeal therefrom to the 
Court of Appeal and House of Lords in Civil Proceedings. 
Fourteenth Edition. By Thomas Willes Chitty, assisted by J. St. 
L. Leslie, Barristers-at-Law. 2 vols. Demy 8vo. 1885. 

(PuWished at 31. 13s. 6rf.) Reduced to net 30s. 

Chitty's Forms.— FS& " Forms." 

Fisher's Digest of Reported Decisions in all the Courts, with 
a Selection from the Irish ; and references to the Statutes, Rules 
and Orders of Courts from 1766 to 1883. Compiled and arranged by 
John Mews, assisted by C. M. Chapman, Haeey H. W. SPAEnAit and 
A. H. Todd, Barristers-at-Law. In 7 vols. Royal 8vo. 1884. 

(Published at 121. 12s.) Reduced to net 51. Os. 

Mews' Consolidated Digest of all the Reports in all the Courts, 
for the years 1884-88, inclusive. By John Mews, Barrister- at- 
Law. Royal 8vo. 1889. (Pub. at U. lis. 6(i.) Reduced to )»e< 15s. 

The Annual Digest for 1889, 1890, 1891, 1892 and 1893, By 
John Mews, Barrister-at-Law. Royal 8vo. Haeh, 15s. 

1^" The above bring Fisher's Common Law and Chitty's Equity Digests 
down to end of 1893. 

Pollock and Wright's Possession in the Common Law. — 
Parts I. and II. by F. Pollock, Barrister-at-Law. Part III. by 
R. S. Weight, Banister-at-Law. Demy 8vo. 1888. 8s. 6d. 

Shirley. — Vide " Leading Cases." 

Smith's Manual of Common Law, — For Practitioners and Students. 

Comprising the Fundamental Principles, with useful Practical Rules 

and Decisions. By Josiah W. Smith, B.C.L., Q.O. Tenth Edition. 

By J. Tehsteam, LL.M., Esq., Barrister-at-Law. 12mo. 1887. 14s. 

COMMONS. — Scrutton's Commons and Common Fields, or the 

History and Policy of the Laws relating to Commons and Enclosures 

in England. By T. E. Soedtton, M.A. 1887. 10s. 6d. 

COMPANY LAW,— Hamilton's Manual of Company Law; For 

Directors and Promoters. By William Feedeeiok Hamilton, LL.D. 

(Lond.), assisted by Kennaed Golboene Metcalfe, M.A., Esqrs., 

Barristers-at-Law. Demy 8vo. 1891. 12s. 6d. 

" . . . . May be safely recommended as a most usteful manual of tlie law witli 

which it deals." — Law Gazette. 

Mackenzie, Geare, and Hamilton's Company Law,— An Abridg- 
ment of the Law contained in the Statutes and Decisions, Alpha- 
betically Arranged. By M. Mitie Mackenzie, E. A. Geaeb, and 
G. B. Hamilton, Esqrs., Barristers-at-Law. Roy. 8vo. 1893. 21s. 

Palmer's Private Companies and Syndicates, their Formation and 
Advantages ; being a Concise Popular Statement of the Mode of Con- 
verting a Business into a Private Company, and of establishing and 
working Private Companies and Syndicates. Eleventh Edition. By 
F. B. Palmeb, Esq., Barrister-at-Law. 12mo. 1894. 1». 

Palmer, — Fide "Conveyancing" and "Winding-up." 
*»* All standard Law Works are kept in Stock, in law calf and other Hndingt. 
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COMPANY LAVJ— continued. 

Palmer's Shareholders, Directors, and Voluntary Liquidators' 
Legal Companion. — A Manual of Every-day Law and Practice for 
Promoters, Shareliolders, Directors, Secretaries, Creditors, Solicitors, 
and Voluntary Liquidators of Companies under the Companies Acts, 
■with Appendix of useful Forms. Fourteenth edit. By F. B. Palmeb, 
Esq., Barrister-at-Law. 12mo. 1894. Ifel,2s.6d. 

Street's Law relating to Public Statutory Undertakings ! com- 
prising Hail-way Companies, Water, Gas, and Canal Companies, Har- 
tours. Docks, &o., with special reference to Modem Decisions. By J. 
BamfieldSteeet, Esq., Barrister-at-Law. DemySvo. 1890. 10s. 6d. 

COMPENSATION.— Cripps' Treatise on the Principles of the 
Law of Compensation, Third Edition. By C. A. Cbipps, Esq., 
Q.C. Demy 8vo. 1892. 20s. 

"An accurate exposition of tlie law." — Law Journal. 

COMPOSITION DEEDS.— Lawrance.— ri(?e "Bankruptcy." 

CONSIDERATION.— Jenks' History of the Doctrine of Consider- 
ation. — ByEDWAED Jenks, Barrister- at-Law. Post 8to. 1892. 3s. 6d. 

CONSTITUTION.— Anson's Law and Custom of the Constitution. 
By Sir William R. Ansow, Bart., Barrister-at-Law. Demy 8vo. 
Parti. Parliament. Second Edition. 1892. 12s. 6d. 

Part II. The Crown. 1892. 14«. 

CONTRACT OF SALE.— Moyle's Contract of Sale in the Civil 
Law. With References to the Laws of England, Scotland, and 
France. By J. B. Moyle, Barrister-at-Law. 8vo. 1892. 10s. 6d. 

CONTRACTS. — Addison on Contracts. — A Treatise on the Law of 
Contracts. 9th Edit. By Hobace Smith, Esq., Bencher of the Inner 
Temple, Metropolitan Magistrate, assisted by A. P. Pbecetal Keep, 
Esq., Barrister-at-Law. Royal Sto. 1892. 21. 10s. 

" Minutely accurate, thoroughly reliable, and exhaustive. . . . No law library 
is complete without Addison up to date." — Freeman's Journal. 

" This and the companion treatise on the law of torts are the most complete 
works on these subjects, and form an almost indispensable part of every lawyer's 
library." — Law Journal. 

Anson's Principles of the English Law of Contract. — By Sir 
William R. AissoN, Bart., Barrister-at-Law. Seventh Edit. Demy 
8vo. 1893. 10s. 6d. 

Finch's Selection of Cases on the English Law of Contract. — By 
G. B. Finch, M.A., Barrister-at-Law. Royal 8vo. 1886. 28s. 

Fry. — Vide "Specific Performance.'' 

Leake's Law of Contracts, — A Digest of Principles of the Law of 
Contracts. Third Edition. By Stephen Maetin Leake, Barrister- 
at-Law. Demy 8vo. 1892. 32s. 

'* Complete, accurate, and easy of reference." — Solicitors^ Journal. 
" Clear, concise, accurate, and exhaustive." — Law Times. 

Pollock's Principles of Contract. — Being a Treatise on the General 
Principles relating to the VaUdity of Agreements in the Law of 
England. Sixth Edition. By Sir Feedeeioz Pollock, Bart., Bar- 
rister-at-Law, Author of "The Law of Torts," &o. DemySvo. 
1894_ 28s. 

Smith's Law of Contracts.— Eighth Edition. By V. T. Thompson, 
Esq., Barrister-at-Law. Demy 8vo. 1885. IZ. Is. 

*j^* AU standard Law Works are kept in Stochj in law calf and other bindings. 
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CONVEYANCING.— Dart.— Fi<?«" Vendors and Purchasers." 
Greenwood's Manual of Conveyancing, — A Manual of the 

Practice of Conveyancing, showing the present Practice relatino' to 
the daily routine of ConTeyancing in Solicitors' Offices. To which 
are added Concise Common Forms and Precedents in Conveyancing. 
Eighth Edition. Edited by Haebt Geeeitwood, M.A., LL.D., Esq., 
Barrister-at-Law. Demy 8vo. 1891. 16s. 

"A complete gTiide to Conveyaneing Where and how the author 

obtained his information is a perfect puzzle to ne, and no conceivable state of 
affairs seema to have been left unprovided for." — Law Gazette, 

" "We should like to see it placed by his principal in the hands of every articled 
clerk. One of the most useful practical "works we have ever seen." — Lav: Students^ 
Journal, 

Morris's Patents Conveyancing. — Being a Collection of Precedents 
in. Convey anciag in relation to Letters Patent for Inventions. 
Arranged as follows : — Common Eorms, Agreements, Assig-nments, 
Mortgages, Special Clauses, Licences, Miscellaneous, &o. With Dis- 
sertations and Copious Notes on the Law and Practice. By Eobeet 
MoBEis, M.A., Barrister-at-Law. Royal 8vo. 1887. 1^. 5s. 

" "Well selected, well arranged, and thoroughly practical." — lyiw Times. 
Palmer's Company Precedents, — Eor use in relation to Companies 
subject to the Companies Acts, 1862 to 1890. Arranged as 
follows : — Promoters, Prospectus, Agreements, Memoranda and 
Articles of Association, Resolutions, Notices, Certificates, Private 
Companies, Power of Attorney, Debentures and Debenture Stock, 
Petitions, Writs, Pleadings, Judgmen'fcs and Orders, Reconstruc- 
tion, Amalgamation, Arrangements, Special Acts, Provisional 
Orders, Winding-up. With Copious Notes and an Appendix con- 
taining the Acts and Rules. Fifth Edition. By Feancis Beautoet 
Paimee, assisted by Csaeles Maonaohien, Esqrs., Barristers-at- 
Law. Royal 8vo. 1891. \l. 16s. 

" No company lawyer can afford to be without it." — Law Journal. 

*' As regards company drafting it is unrivalled." — Law Times. 

Prideaux's Precedents in Conveyancing — ^With Dissertations on 
its Law and Practice. Fifteenth Edition. By JohnWhitoombe, Esq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1893. Zl. 10s. 

" "We have always considered that ' Prideaux * is the best work out on Convey- 
ancing." — Law Journal. 

" Accurate, concise, clear, and comprehensive in scope, and we know of no 
treatise upon Conveyancing which is so generally useful to the practitioner." — 
Law Times. 

Turner's Duties of Solicitor to Client as to Partnership Agree- 
ments, Leases, Settlements, and Wills. — By Edwaed F. 
Tuenee, Sohoitor, Lecturer on Real Property and Conveyancing, 
Author of ' ' The Duties of Solicitor to Client as to Sales, Purchases, 
and Mortgages of Land." Demy 8vo. 1884. 10s. U. 

** The work has our full approval, and will, we think, be found a valuable 
addition to the student's library." — Law Students' Journal. 

CONVICTIONS.— Paley.— F»& " Summary Convictions." 

COPYRIGHT. — Slater's Lav*' relating to Copyright and Trade 
Marks, treated more particularly with Reference to Infringe- 
ment, By J. H. Slatee, Esq., Barrister-at-Law. 8vo. 1884. IBs. 

CORONERS. — Jervis on the Office and Duties of Coroners. — 
With Forms and Precedents. By R. E. Melsheimee, Esq., Barrister- 
at-Law. Fifth Edition. Post 8vo. 1888. 10s. 6d. 
" The standard work on the subject." — Law Times. 

CORPORATION DUTY,— Jackson's Corporation Duty; Its His- 
tory, Law, and Practice, — With Suggestions for an Amendment 
and Extension of the Act imposing the same. By Mobton Steode 
Jackson, of the Inland Revenue. Royal 12mo. 1892. 7s. dd. 

%* All standard Law Works are kept in Stock, in law calf and other bindings. 



8 STEVENS AKD SONS, LIMITED, 

COSTS. — Summerhaysand Toogood's Precedents of Bills ofCosts 
in the Chancery, Queen's Bench, Probate, Divorce and Ad- 
miralty Divisions of the High Court of Justice; in Conveyancing; 
Bankruptcy ; Lunacy ; Arbitration ; the Mayor's Court ; the County 
Courts ; the Privy Council, Sec, &c. By Wm. Eeasz SuMMBEHiTS, 
and Thoenton Toogood, Solicitors. Sixth Edition. By Thoenton 
TooaooD, Solicitor. Eoyal 8vo. 1889. U. 8s. 

Scott's Costs in the High Court of Justice and other Courts, 
Fourth Edition. By John Scott. Demy 8vo. 1880. U. 6s. 

Webster's Parliamentary Costs. — Private Bills, Election Petitions, 
Appeals, House of Lords. Fourth Edition. By C. CAVAJfAOH, Esq., 
Barrister-at-Law. Post 8vo. 1881. 20«. 

COUNTY COUNCILS.— Bazalgette and Humphreys, Chambers. 

■ — Vide "Local and Municipal Government." 

COUNTY COURTS, — The Annual County Court Practice, 

1894, — By His Honour Judge Washington Heywood. 2 vols. 

Demy 8vo. 25s. 

" Complete, accurate, and easy of reference." — Law Times. 

Pitt-Lewis' County Court Practice, — By G. Pitt-Lewis, Esq., Q.C., 

Recorder of Poole. 3 vols. Demy 8vo. 1890-91. 21. 10s. 

Pitt-Lewis' County Courts Act|1888. — With Introduction, Tabular 

Indices to consolidated Legislation, Notes, and an Index. Second 

Edition. By G. Pitt-Lewis, Esq., Q.C. Imperial 8vo. 1889. 5s. 

COVENANTS, — Hamilton's Law of Covenants. — A Concise Treatise 

on the Law of Covenants. By G. Baldwin Hamilton, of the Inner 

Temple, Esq., Barrister-at-Law. Demy 8vo. 1888. 7s. 6d. 

" A handy volume ■written with clearness, intelligence, and accuracy." — Law 

Times. 

CRIMINAL LAW, — Archbold's Pleading and Evidence In Criminal 
Cases, — With the Statutes, Precedents of Indictments, &o., and the 
Evidence necessary to support them. Twenty-first Edition. By 
William Beuoe, Esq., Stipendiary Magistrate for the Borough of 
Leeds. Royal l2mo. 1893. 11. lis. 6d. 

" The work preserves its high level of excellence." — Lavj Times. 

Clark's Analysis of Criminal Liability. By E. C. Clabi, LL.D., 
Barrister-at-Law. Crown 8vo. 1880. 7s. 6d. 

Mews' Digest of Cases relating to Criminal Law from 1756 to 
1883, inclusive, — By John Mews, assisted by C. M. Chapman, 
Haeet H. W. Spaeham, and A, H. Todd, Barristers-at-Law. Royal 
8vo. 1884. 11. Is. 

Roscoe's Digest of the Law of Evidence in Criminal Cases, — 

Eleventh Edition. By Horace Smith and Gilbeet Geoege Ksn- 

NEDT, Esqrs. , Metropolitan Magistrates. Demy8vo. 1890. ll.lU.6d. 

"To the criminal lawyer it is his guide, philosopher and friend. What 

Eoscoe says most judges will accept without question." — Law Times. 

Russell's Treatise on Crimes and Misdemeanors, — Sixth Edi- 
tion. By Hoeace Smith, Esq., MetropoUtan Police Magistrate. 
3 vols. Royal 8 vo. {In the press. ) 

Shirley's Sketch of the Criminal Law. — By W. S. Shielet, Esq., 

Barrister-at-Law. Second Edition. By Chaelzs Stephen Huntke, 

Esq., Barrister-at-Law. Demy 8vo. 1889. 7s. 6d. 

'* As a primary introduction to Criminal Law, it will be found very accept- 

ahle to students." — Law Students' Journal. 

Warburton, — Vide " Leading Cases." Thring, — Fii<fe"NaTy." 

DECISIONS OF SIR GEORGE J ESSEL,— Peter's Analysis and 
Digest of the Decisions of Sir George Jessel ; with Notes, &o. 
By Apblet Petee Petee, Solicitor. Demy 8vo. 1883. 16s. 

%• All standard Law Works are kept in Stock, in law calf and other bindings. 
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DEATH DUTIES,— Freeth'sGuide to the New Death Duty charge- 
able under Part I. of the Knanoe Act, 1894, with an Introduction and 
an Appendix containing the Act and the Forms issued for use under 
it. By EvELTN Feeeth, Deputy-Controller of Legacy and Succession 
■ Duties, and joint Editor of " Trevor's Taxes on Succession." Demy 
8to. 1894. 7». 6d. 

Harman's Finance Act, 1894 (57 & 58 Vict, c, 30), so far as it 
relates to the Death Duties, and more especially the New Estate 
Duty. With an Introduction and Notes, and an Appendix of 
Forms. By John Eustace Haeman, Esq., Barrister-at-Law. Eoyal 
12mo. 1894. 5s. 

Leiy and Craies' Finance Act, 1894 (57 &, 58 Vict, c. 30).— With 

Notes and Index, and an Introduction specially directed to the Death 

Duties as affected by the Act. By J. M. Lelx and W. F. Ceaies, 

Barristers-at-Law. Royal 8vo. 1894. Net Is. 

*,* The above forms No. III. of the " Annotated Acts." Annual Subscription, 

poU free, 10s. 

DIARY,— Lawyers' Companion (The) and Diary, and London and 
Provincial Law Directory for 1895, — For the use of the Legal 
Profession, Chartered Accountants, Public Companies, Justices, Mer- 
chants, Estate Agents, Auctioneers, &o., &c. Edited by Edwin 
Latsian, B.A., of the Middle Temple, Esq., Barrister-at-Law ; and 
contains Tables of Costs in the High Court of Judicature and 
County Court, &o. ; Monthly Diary of County, Local Government, 

' and Parish Business ; Oaths in Supreme Court ; Summary of Sta- 
tutes of 1894 ; Alphabetical Index to the Practical Statutes since 
1820 ; Schedule of Stamp Duties ; Legal Time, Interest, Discount, 
Income, Wages and other Tables ; the New Death Duties ; and a 

V variety of matters of practical utility : together with a complete List 

', of the English Bar, and London and Country Solicitors, with date 
of admission and appointments. Published Ahnuallt. Forty-ninth 
Issue. (Nearly ready.) 

Issued in the following forms, octavo size, strongly bound in cloth : — 

1 . Two days on a page, plain 5s.0d. 

2. The above, inteeleaved for Attendances . . . .70 

3. Two days on a page, ruled, with or without money columns . 5 6 

4. The above, with money columns, INTEELEAVED for Attendances . 8 

5. Whole page for each- day, plain . . . . . .76 

6. The above, inteeleaved for Attendances . . . .96, 

7. Whole page for each day, ruled, with or without money columns 8 6 '. 

8. The above, inteeleaved for Attendances . . . 10 6 

9. Three days on a page, ruled blue lines, without money columns . 5 
The Diary contains memoranda of Legal Business throughout the Year. 

"Combinea everything reqiaired for reference in the lawyer's office." — Law 
Times. 

J. '* The amount of information packed within the covers of this well-known 

: book of reference is almost incredible. In addition to the Diary, it contains 

neai'ly 800 pages of closely printed matter, none of which could be omitted without, 

* perhaps, detracting from the usefulness of the book. The publishers seem to 
nave made it theii- aim to include in the Companion every item of information 
which the most exacting lawyer could reasonably expect to find in its pages, 
and it may safely be said that no practising solicitor, who has experienced the 
luxury of having it at his elbow, will ever be likely to try to do without it." — 
Law Journal. 

%* All standard Law Works are kept in Stock, in law calf and other bindings. 
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DICTIONARY.— The Pocket Law Lexicon.— Explaining Teclmical 
Words, Phrases and Maxims of the English, Scotch and Roman Lav, 
to ■which is added a complete List of Law Reports, with their Abhre- 
viatione. Third Edit. By Henbt G. Kawson and James F. Remnant, 
Esqrs., Barristers- at-Law. Ecap. 8vo. 1893. 6s. 6cl, 

"A ■wonderful little legal Dictionary." — Indermaur's Law iStudents' Journal. 

Wharton's Law Lexicon. — Forming an Epitome of the La-w of Eng- 
land, and containing full Explanations of the Technical Terms and 
Phrases thereof, both Ancient and Modem; including the various 
, Legal Terms used in Commercial Business. Together,^with a Trans- 
\ lation of the Latin La^w Maxims and selected Titles from the Civil, 
' Scotch and Indian La-w. Ninth Edition. By J. M. Lelt, Esq., 
Barrister-at-Law. Super-royal 8vo. 1892. 11. 18s. 

*' On almost every point both student and practitioner can gather information 
from this invaluable book, ■which ought to be in every la^wyer's office." — Ghibson's 
Law Notes. 

" One of the first books ■which every articled clerk and bar student should pro- 
cure." — Law Students' Journal. 

DIGESTS, — CanripbeH's Ruling Cases. — Arranged, Annotated, and 
Edited by Robeet Campbell, M.A., Barrister-at-Law, Advocate of 
the Scotch Bar, assisted by other Members of the Bar. With American 
Notes by lEViNa Bbo^wke, formerly Editor of the American Reports. 
Vols. I. and II. Aeandonmeot — Amendment. Royal 8vo. 1894. 

Half vellum, net, each. 25s. 

1^ Snbscribera for Five Volumes in advance will be entitled to them 
at £1 per Volume. 

PliAN OF THE WOEK. 

It is intended in this Work to collect and arrange in alphabetical 
order of subjects the useful authorities of English Case La'w on points of 
general application. 

The matter under each alphabetical heading is arranged in sections, in 
an order indicated at the commencement of the heading. The more im- 
portant and Ruling Cases are set forth at length, subject only to abridg- 
ment where the original report is unnecessarily diffuse. The effect of 
the less important or subordinate cases is stated briefly in the Notes. 

The aim of the Work is to furnish the practitioner -with English Case 
Law in such a form that he wiU readily find the information he requires 
for ordinary purposes. The Ruling Case -will inform him, or refresh iiis 
memory, as to the principles ; and the Notes ■will show in detail how the 
principles have been applied or modified in other cases. 

The American Notes, by Mr. Ievinq Beo^wne, are intended primarily 
for American use ; but it is also considered that, particularly on some 
points which have been much discussed in American oases, they may be 
of considerable value to practitioners here and in the Colonies. 

Each volume of the Work will contain an Alphabetical Table of Cases 
reported or referred to ; and when the Work is complete there wUl be a 
General Index of Subjects as well as a Table of Cases for the whole. 

It is estimated that the Work will be carried out in about 25 Volumes 
(of about 800 pages each), and issued at the rate of 5 volumes per annum. 

' ' The general scheme appears to be excellent, and its execution 

reflects the greatest credit on everybody concerned. It may, indeed, 

be said to constitute, for the present, the high-water mark of the 

science of book making." — Saturday Seview, July 21, lB9i. 

%* All standard Law Works are kept in Stock, m law calf and other Hndingi. 
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DIG ESTS — continued. 
Chitfy's Index to all the Reported Cases decided in the 
gveral Courts of Equity in England, the Privy CounoU, and the 

House of Lords, with a selection of Irish Cases. Fourth Edition. 
^j By Heney Edwabd Hiest, Barrister-at-Law. 9 vols. Hoy. 8vo. 
_^ 1883-89. (Published at 12?. 12s.) Seduced to net, 51. bs. 

H %* The volumes sold separately. Each net, 16s. 

a „ "A-work indispensable to every bookcase in Lincoln's Inn."— Law Ouarlerlu 

© Jieview. ^ 

1 „, J',^^ practitioner can hardly afford to do ■without such a weapon as Mr. Hirst 
I """'"" '^"^ 



supplies, because if he does not use it probably his opponent will. ' '—Law Journal. 



fi 
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Dale and Lehmann's Digest of Cases, Overruled, Not Followed, 

ri Disapproved, Approved, Distinguished, Commented on and 

g specially considered in the English Courts from the Year 

_£, 1756to1886 inclusive, and a complete Index of the Ga8e.s, in which 

•g are included aU Cases reversed from the year 1856. By Chas. Wm. 

g MiTOAiFE Daxb, and Extdolp Chambees Lehmann, assisted by Chas. 

■t' H. L. Neish, and Heeeeet H. Chuh, Barristers-at-Law. Eoyal 

£ 8vo. 1887. (Pubhshed at 21. 10s.) Seduced to net, 2os. 

8 "One of the best works of reference to be foimd in any library."— iaw Times. 

Sf 'The book is divided into two parts, the first consisting of an alphabetical index 

Q of the cases contained in the Digest presented in a tabular form, showing at a glance 

" how, where, and by what judges they have been considered. The second portion of 

a the book comprises the Digest itself, and bears marks of the great labour and 

g research bestowed upon it by the compilers. "—Law Journal. 

m Fisher's Digest of the Reported Decisions of the Courts of 

° Common Law, Bankruptcy, Probate, Admiralty, and Divorce, 

o togetherwith a Selection from those of the Court of Chancery 

^ and lrishCourtsfroml756 to 1883 inclusive. By J. Mews, assisted 

^ by C. M. Chatmah-, H. H. W. Spaeham, and A. H. Totjd, Barristers- 

^ at-Law. 7 vols. Roy. 8vo. 1884. (Pub. at 12?. 12s.) Seduced to net, 51. 5s. 

^ "To the common lawyer it is the most useful workhe can possess."— Law Times. 

Mews' Consolidated Digest of all the Reports in all the Courts, 
for the Years 1884-88 inclusive.— By John Mews, Barrister-at- 
Law. Royal 8vo. 1889. (Published at IZ. lis. 6rf.) Seducedtonet, 15s. 



The Annual Digest for 1889, 1890, 1891,1892, and 1893. By 
John Mews, Barrister-at-Law. Royal 8vo. Bringing Fisher's Com- 
mon Law and Chitty's Equity Digests down to end of 1893. Each, 15s. 

Talbot and Fort's Indexof Cases Judicially noticed (1865 — 1890); 
being a List of all Cases cited in Judgments reported in the " Law 
Reports," "Law Journal," "Law Times," and "Weekly Re- 
porter," from Michaelmas Term, 1865 to the end of 1890, with the 
places where they are so cited. — By Geoeoe John Talbot and 
Hush FoBT, Barristers-at-Law. Royal 8vo. 1891. 26s. 

" This is an invaluable tool forthe worker among cases. . . . The way in which 
the tool is to be used is this, you find a ease that appears to decide the question 
you have in hand, but you want to know whether it has been subsequently judi- 
cially questioned or confirmed. You turn to the name of the case, given in large 
type in this work, and you find following it in smaller type the names, ref erence.s 
to reports, and dates of every reported case since 1865 in the judgments of 
which it has been in any way noticed." — Solicitors' Journal, 

*,* AU stcmdard Law Works are kept in Stock, in law calf and other bindings. 
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DISCOVERY.— Sichel and Chance's Discovery. — The Law relating 
to Interrogatories, Production, Inspection of l)ocuinent3, and Dis- 
covery, as well in the Superior as in the Inferior Courts, together with 
an Appendix of the Acts, Forms and Orders. By Walter S. Sichel, 
andWiLLiAnCHANOE.Esqrs.jB.arriBters-at-Law.Demybvo. 1883. 12«. 

DISTRESS.— Oldham and Foster on the Law of Distress.— A 

Treatise on the Law of Distress, with an Appendix of Forms, Tahle 
of Statutes, &c. Second Edition. By Abthub Oldham and A. La 
TeobeFostee, Esqrs., Barristers-at-Law. Demy 8vo. 1889. 18s. 
"This is a useful book, because it embraces the whole range of the remedy by 
distress, not merely distress for rent, butalso for damagp, feasant, tithes, poor and 
highway rates and taxes, and many other matters." — Solicitors* Journal, 

DIVORCE. — Browne and Powles' Law and Practice in Divorce 
and Matrimonial Causes. Fifth Edition. By L. D. Powles, Esq., 

Barrister-at-Law. Demy 8vo. 1889. 11. 6s. 

"The practitioner's standard work on divorce practice." — Law Quarterly 
Review, 

DOGS. — Lupton's Law relating to Dogs.— By Feedeeick Lupton, 
SoUoitor. Royal 12mo. 1888. 5s. 

EASEMENTS. — Goddard's Treatise on the Law of Easements. — 
By John Letbouen Goddaed, Esq., Barrister-at-Law. Fourth 
Edition. Demy 8yo. 1891. II. Is. 

"Nowhere has the .subiect been treated so exhaustively, and, we may add, 
so scientifically, as by Mr. Goddard. We recommend it to the most careful study 
of the law student, as well as to the library of the practitioner." — Law Times. 

Innes' Digest of the Law of Easements. Fourth Edition. By 
L. G. Iknes, lately one of the Judges of Her Majesty's High Court 
of Judicature, Madras. Royal 12mo. 1893. 7«. 6d. 

" Constructed with considerable care and pains." — Law Journal. 
EASTERN QUESTION.— Holland's European Concert In the 
Eastern Question. — A Collection of Treaties and other Puhlic 
Acts. Edited, with Introductions and Notes, by T. E. Holland, 
D.C.L. 8vo. 1885. 125. 6d. 

ECCLESIASTICAL LAVi^.- Phillimore's Ecclesiastical Law of the 

Church of England, "With Supplement. By the Right. Hon. Sir 

RoBEET Phillemoee, D.C.L. 2 vols. 8vo. 1873-76. {Published 

at 3Z. 7s. 6d,.) Seduced to net, II. 10s. 

Vi'hitehead.— >"i& " Church Law." 

ELECTION IN EQUITY.— Serrell's Equitable Doctrine of 
Election, By Geoeoe Seeeell, M.A., LL.D., Esq., Barrister-at- 
Law. Royal 12mo. 1891. 7s. &d. 

ELECTIONS.— Day's Election Cases In 1892 and 1893.- Beinga 
CoUeotion of the Points of Law and Practice arising out of the 
Parliamentary Election Petitions in those Years, together with 
Reports of the Judgments. By S. H. Day, Esq., Barrister-at- 
Law, Editor of " Rogers on Elections." Royal 12mo. 1893. Is.Qd. 
Hedderwick's Parliamentary Election Manual ! A Practical 
Handbook on the Law and Conduct of Parliamentary Elections 
in Great Britain and Ireland, designed for the Instruction and 
Guidance of Candidates, Election Agents, Sub- Agents, Polling and 
Countmg Agents, Canvassers, Volunteer Assistants, and Members oi 
Political Clubs and Associations. By T. C. H. Heddeewiok, E,sq., 
Barrister-at-Law. Demy 12mo. 1892. 7s. Gd. 

" Clear and well arranged." — Law Quarterly Review. 

%* All Standard Law Works are kept in Stock, in law calf and other lindings. 
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ELECTION S— continued. 

Rogers on Elections. — In two parts. 

Parti. EEGiSTEATiONjiiicludiDgthePraoticeiBEegistration Apr eii'.s ; 
Parliamentary, Municipal, and Local Government ; with Appendicea 
of Statutes, Orders in Council, and Forms. Fifteenth Edition. With 
Addenda of Statutes to 1S94. By Maiteice Powell, Esq., Barrister- 
at-Law. Royal 12mQ. \l. is, 

" The practitioner will find ■within these covers everything which he can be 
expected to know, well arranged and carefully stated." — Law Times. 

Part II. Elections and Petitions. Parliamentary, Municipal, and 
Local Government, with Appendix of Statutes and Forms. Sixteenth 
Edition. By Samuel H. Day, Esq., Barrister-at-Law. Hoyal 12mo. 
1892. ll.u. 

"The leading book on the difficult subjects of elections and election peti- 
tions." — Law Times. 

" A very satisfactory treatise on election law . . . .''—Solicitors? Journal. 

ELECTRIC LIGHTING.— Bazalgette and Humphreys. — F«« 

" Local and Municipal Government." 

Cunynghame's Treatise on the Law of Electric Lighting, with 

the Acts, Rules and Orders, a Model Provisional Order, and Forms. By 

Heney CtnmrGHAME, Barrister-at-Law. Royal 8vo. 1883. I2s. 6ii. 

ELEMENTS OF LAW.— Markby's Elements of Law.— Fourth 
Edition. Demy Svo. 1889. 12*. 6d. 

EQUITY, ««<? Ft* CHANCERY. 
C h itty 's Index. — Vide " Digests. ' ' 

Kerly's Historical Sketch of the Equitable Jurisdiction of the 
Court of Chancery. — Being the Torke Prize Essay for 1889. By 
D. M. Kebly, M. A., St. John's College. Demy Svo. 1890. 12s. 6d. 
Mews' Digest. — Vide "Digests." 
Serrell.- F(<?« "Election in Equity." 

Seton's F^rms of Judgments and Orders in the High Court of 
Justice and in the Court of Appeal, having especial reference to 
the Charcery Division, with Practical Notes. Fifth Edition. By 
Cecil C. M. Dale, Esq., Banister-at-Law, andW. Clowes, Esq., 
a Registrar of the Supreme Court of Judicature. In 3 vols. Royal 
Svo. 1891-3. 61. 

%* The Volumes sold separately, 21. each. 
"A monument of learned and laborious accuracy." — Law Quarterly Lteview. 
" Seton in its new guise is well up to the character which it hag for so many 
years sustained of being the best book of forms of judgment." — Law Times. 

Smith's Manual of Equity Jurisprudence, — A Manual of Equity 
Jurisprudence for Practitioners and Students, founded on the Works 
of Story, Spence, and other writers, comprising the Fundamental 
Principles and the points of Equity usually occurring in General 
Practice. By Josiah W. Smith, Q.C. Fourteenth Edition. By J. 
'Teubteam, LL.M., Esq., Barrister-at-Law. 12mo. 1889. 12«. 6d. 

Smith's Practical Exposition of the Principles of Equity, illus- 
trated by the Leading Decisions thereon. For the use of Students 
and Practitioners. Second, Edition. By H. Aethub Smith, M.A., 
LL.B., Esq., Barrister-at-Law. Demy Svo. 1888. 21s. 

'* This excellent practical exposition of the principles of equity is a work one 
can well recommend to students either for the bar or the examinations of the 
Incorporated Law Society. It will also be found equally valuable to the busy prac- 
titioner. It contains a mass of information well arranged, and is illustrated 
by all the leading decisions." — Law Times. 
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ESTOPPEL, — Everest and Strode's Law of Estoppel. ByLiNCEixJT 
EiELDiNO EvBEKBT, and Edmund Steode, Eeqrs., Barristers-at-Law. 
Demy 8vo. 1884. 18s. 

" A useful repository of tlie case law on the subject." — Lav) Journal. 

EXAMINATION GUIDES.— Bedford's Digest of the Preliminary 
Examination Questions in Latin Grammar, Arithmetic, Frenon 
Grammar, History and Geography, with tlie Answers. Second 
Edition. Demy 8to. 1882. 18». 

Haynes and Nelham's Honours Examination Digest, comprising 
all the Questions in Conveyancing, Equity, Common Law, Bank- 
ruptcy, Probate, Divorce, Admiralty, and Ecclesiastical Law and 
Practice asked at the Solicitors' Honours Examinations, with Answers 
thereto. By John P. Hatnes, LL.D., and Thomas A. Nelham, 
Solicitor (Honours). Demy 8vo. 1883. 15«. 

Napier & Stephenson's Digest of the Subjects of Probate, 
Divorce Bankruptcy, Admiralty, Ecclesiastical and Criminal 
Law necessary to be known for the Einal Examination, done into 
Questions and Answers. With a Preliminary Chapter on a Course of 
Study for the above Subjects. By T. Bateman Napiee and Riceaed 
M. Stephenson, Esqrs., Barristers-at-Law. Demy 8vo. 1888. 12s. 

Napier & Stephenson's Digest of the Leading Points in the Sub- 
ject of Criminal Law necessary to be known for Bar and University 
Law Examinations. Done into Questions and Answers. By T. 
Bateman Napiee and Eichaed M. Stephenson, Esqrs., Banisters- 
at-Law. Demy 8vo. 1888. 6« 

Shearwood's Guide for Candidates for the Professions of 
Barrister and Solicitor. — Second Edition. By Joseph A. Sheae- 
WOOD, Esq., Barrister- at-Law. Demy 8vo. 1887. 6s. 

" A practical little book for students." — Law Quarterly/ Review. 

Uttley's How to Become a Solicitor; or. Hints for Articled 
Clerks. — Showing the necessary steps for getting Articled, passing 
the Examinations, obtaining Admission, taking out Certificate to 
Practise ; Hints on Heading, Tables of Cases, Statutes and Books; 
Articled Clerks in the Law Courts : Notes of recent Cases affecting 
them : with Appendix, comprising many useful Eorms and all the 
Questions set at all the Examinations of 1893. By T. E. XJttlet, 
Solicitor. Royal 12mo. 1894. 5s. 

EXECUTIONS. — Edwards' Law^of Execution upcn Judgments 

and Orders of the Chancery and Queen's Bench Divisions 

of the High Court of Justice. — By C. Johnston Edwaeds, Esq., 

Barrister-at-Law. Demy 8vo. 1888. 16s. 

" Very useful, especially to solicitors. . . ." — Solicitors^ Journal. 

EXECUTORS. — Macaskie's Treatise on the Law of Executors 
and Administrators, and of the Administration of the Estates of 
Deceased Persons. With an Appendix of Statutes and Eorms. By 
S. C. Maoaskie, Esq., Barrister-at-Law. 8vo. 1881. 10s. 6ii. 

Williams' Law of Executors and Administrators. — Ninth Edition. 
By the Hon. Sir Roland Vau&han Williams, a Justice of the High 
Court. 2 vols. Roy. 8vo. 1893. 3L 16s. 

"We can conscientiously say that the present edition will not only sustain, 
biit enhance the hig'h reputation which the book has always en.ioyed. "The want 
of a new edition has been distinctly felt for some time, and in this work, and in 
this work only, will the practitioner now find the entire law relating to executors 
and administrators treated in an exhaustive and authoi'itative fashion, and 
thoroughly brought down to the present date."— i^aw Journal. 

*„* All standard Law Works are kept in Stock, in law calf and other Undinga. 
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EXTRADITION. — Kirch ner's L' Extradition. — Recueil Renf ermant in 
Extenso tous les Traites conclus jusqu'au ler Janvier, 1883, entre lea 
Nations oivilis^es, et donnant la solution precise des difficult^s qui 
peuvent surgir dans leur application. Ayeo une Preface de M" 
GrEOEQES LAOHAtTD, Avooat a la Cour d'Appel de Paris. Public Boua 
les auspices de M. C. E. Howaed Vincent, Directeur des Affaires 
Criminelles de la Police MetropoUtaine de Londres. Par F. J. 
KiEOHNEE, Attach^ a la Direction des Affaires CrimineUea. In 1 
vol. (1150 pp.). EoyalSvo. 1883. 2?. 2s. 

FARM, LAW OF, — Dixon's Law of the Farm! including the Cases 
and Statutes relating to the subject ; and the Agricultural Customs 
of England and Wales ; together with the SmaU Holdings Act, 1892. 
Fifth Edition. By Aubeet J. Spenoee, Esq., Barrister-at-Law. 
Demy 8ro. 1892. 26s. 

*' The book ig well and carefully edited." — La/w Journal. 
" A complete modem compendium on agricultural matters." — Law Times. 

FIXTURES. — Amos and Ferard on the Law of Fixtures and other 

Property partaking both of a Real and Personal Nature. Third 

Edition. By C. A. Feeaed and W. HoynAJsn Roeeets, Esqrs., Bar- 

risters-at-Law. Demy Svo. 1883. 18». 

"An accurate and 'well written work." — Saturday Review. 

FORMS.— Archibald.— F«(?e " Chamber Practice." 
Bullen and Leake. — Ft(?e "Pleading." 

Chitty's Forms of Practical Proceedings in the Queen's Bench 
Division ofthe High Court of Justice. Twelfth Edition. ByT. 
W. Chittt, Esq., Barrister-at-Law. Demy Svo. 1883. 

(Published at II. 18s.) Reduced to net 20s. 
"Brief and dear, and tlie notes accurate and to the point." — Law Journal. 

Daniell's Forms and Precedents of Proceedings in the Chan- 
cery Division of the High Court of Justice and on Appeal 
therefrom. — Fourth Edition, with Summaries of the Rules of the 
Supreme Court, Practical Notes and References to the Sixth Edition, 
of "DanieU'sChancery Practice." ByCHAELEsBuENET, B.A. (Oxon.), 
a Chief Clerk of the Hon. Mr. Justice Chitty. Royal Svo. 1885. 2l.l0s. 
" The standard work on Chancery Procedure." — Law Quarterly Beview. 

FRAUD AND MISREPRESENTATION.— Moncreiff's Treatise 
on the Law relating to Fraud and Misrepresentation. — By 
the Hon. F. MoNOEEiFr, Barrister-at-Law. Svo. 1891. 21«. 

GOODWILL.— Allan's Law relating to Goodwill.— By Chaeles E. 
Allaii,M.A., LL.B., Esq., Barrister-at-Law. DemySvo. 1889. 7s. 6d. 
*' A work of much value." — Solicitors' Journal. 

HIGHWAYS.— Bazalgette and Humphreys.— Fiffe "Local and 

Municipal G-ovemment." 

Chambers' Law relating to Highways and Bridges, being the 

Statutes in fuU and brief Notes of 700 Leading Cases. By GrEOEaa 

F. Chambees, Esq., Barrister-at-Law. 1S78. 7s. 6d. 

HOUSE OF LORDS SCOTCH APPEALS.— Paterson's Reports 
of Scotch Appeals in the House of Lords, a.d. 1851 to 1873. 
— By J. Pateebon, Barrister-at-Law. 2 vols. Roy. Svo. 1879. 51. 5s, 

HOUSE TAX.— Ellis' Guide to the House Tax Acts, for the use of 
the Payer of Inhabited House Duty in England. — By Aethub 
M. Ellis, LL.B. (Lond.), SoUoitor, Author of "A Guide to the 
Income Tax Acts." Royal 12mo. 1885. 6». 

" "We have found the information accurate, complete and very clearly ex- 
pressed." — Solicitors' Journal, 

*jj* All standard iato Works are kept in Stock, in law calf and other lindingi. 
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HUSBAND AND WIFE,— Lush's Law of Husband and Wife; 

■within the Juriadiotion of the Queen's Bench and Chancery DiyiBions. 
By C. MoNTAQTJE Lush, Esq., Barrister-at-La-w. 8vo. 1884. 20». 
"Mr. Lush has one thing to recommend him most strongly, and that is his 
accuracy." — Law Magazine. 

INCOME TAX,— Ellis' Guide to the Income Tax Acts.— For the use 

of the Enghsh Income Tax Payer. Third Edition. By Aethuk 

M. Ellis, liL.B. (Lond.), Solicitor. Koyal 12mo. 189.3. Ts. 6d. 

*' Contains in a convenient form the law bearing upon the Income Tax." — Law 

Times. 

INLAND REVENUE CASES,— Highmore's Summary Proceed- 
ings in Inland Revenue Cases In England and Wales. — Second 
Edition. By N. J. Highmoee, Esq., Barrister-at-Law, and of the 
Solicitors' Department, Inland Eevenue. Roy. 12mo. 1887. 7s. Bd. 
" Is very complete. Every possible information is given..'' — Law Times. 

INSURANCE. — Arnould on the Law of Marine Insurance,- Sixth 
Edition. By David Maclaohlau, Esq., Barrister-at-Law. 2 vols. 
Koyal 8vo. 1887. 31. 

*'Aa atextboot, 'Amould'isnowall thepractitionercanwant." — LawTimes. 
Lowndes' Practical Treatise on the Law of Marine Insurance. — 
By EiCHAED Lownhes. Author of " The Law of General Average," 
&c. Third Edition. By "Walter Lowndes. (In preparation.) 

McArthuron the Contract of Marine Insurance. — Second Edition. 
By Charles MoAetbue, Average Adjuster. Demy Svo. 1890. 16». 
*'The work is carefully executed and brought down to date." — Law Journal. 
Tyser's Law relating to Losses under a Policy of Marine Insur- 
ance, — By Chaeles Eobeet Tysee, Barrister-at-Law. Demv 8vo. 
1894. rti. &d. 

" A clear, correct, full, and yet concise statement of the law." — Law Times. 
" The substajitive part of the book is systematically arranged and clearly 
stated." — Law Journal. 

INTERNATIONAL LAW,— Hall's International Law,— Third Edit. 

Demy Svo. 1890. 11 2s. 6d. 

Hall's Treatise on the Foreign Powers and Jurisdiction of the 

British Crown, By W. E. Hall, Barrister-at-Law. Demy Svo. 

1894. 10s. 6d. 

Kent's International Law. — Kent's Commentary on International 

Law. Edited by J. T. Abdy, LL.D., Judge of County Courts. 

Second Edition. Crown Svo. 187S. lOs. 6rf. 

Nelson's Private International Law. — Selected Cases, Statutes, and 

Orders illustrative of the Principles of Private International Law as 

Administered in England, with Commentary. By Hoeacb Nelson, 

M.A., B.C.L., Barrister-at-Law. Roy. Svo. 1S89. 21». 

" The notes are full of matter, and avoid the vice of discursiveness, cases being 

cited for practically every proposition." — Law Times.- 

Twiss's Law of Nations considered as Independent Political 
Communities. — By Sir Teavees Twiss, D.C.L. Part I. : On the 
Eights and Duties of Nations in Time of Peace. New Edition. 
Eevised and Enlarged. Svo. 1S84. 15s. 

Walker's Science of International Law, — By T. A. Waikee, M.A., 
LL.M., of the Middle Temple. Demy Svo. 1893. 18s. 

Westlake's International Law, — An Introductory Lecture. By J. 
Westlake, Q.C, LL.D. Demy Svo. 1888. net, Is. 

Wheaton's Elements of International Law; Third English Edition. 

Edited with Notes and Appendix of Statutes and 'Treaties. By 

A. C. Boyd, Esq., Barrister-at-Law. Eoyal Svo. 1SS9. 11. IDs. 

*• "Wheaton stands too high for criticism, whilst Mr. Boyd's merits as an editor 

are almost as well established." — Law Times. 

*,* All standard Law Works are kept in Stock, in low calf and other bindings. 
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JOINT STOCKS.— Palmer Vide "Company Law," "Conveyanc- 
ing," and "Winding-up." 

Thring's Lawand Practice of Joint Stocl<and other Companies, 
— By LoED Theino, K.C.B., formerly the Parliamentary CounaeL 
Fifth Edition. By J. M. Bendel, Esq., Barrister-at-Law. Koyal 
8to. 1889. u. 10,. 

JUDGES' CHAMBERS.— Archibald.— riffe " Chamter Practice." 

JURISPRUDENCE.— Clark's Practical Jurisprudence, A Com- 
ment on Austin. By E. C. Claek, LL.D. Crown 8vo. 1883. 9». 
Holland's Elements of Jurisprudence,— Sixth Edition. By 
T. E. Holland, C.C.L. Demy 8to. 1893. 10«. 6d. 

JUSTICE OF THE PEACE.— Stone's Practice for Justices of the 
Peace, Justices' Clerks and Solicitors at Petty and Special Sessions, 
in Summary matters, and Indictable Offences, with a list of Summary 
Convictions, and matters not Criminal. With Forms. Ninth Edit, 
ByW.H.MAONAMAEA, Esq., Barrister-at-Law. DemySvo. 1882. ll.5s. 
Wigram's Justice's Note Book. — Containing the Jurisdiction and 
Duties of Jastices, and an Epitome of Criminal Law. By the late 
W. Knox Wiqeait, Esq., Barrister-at-Law, J. P. Middlesex and 
Westminster. Sixth Edition. By Aechlbald Henet Bodkin, Esq., 
Barrister-at-Law. Koyal 12mo. 1892. 12s. Gd. 

*' The style is clear, and the expression always forcible, and sometimes humor- 
ens. _ The book ■will repay perusal by many besides those who, as justices, will 
find it an indispensable companion." — Law Quarterly Review. 

" We can thoroughly recommend the volume to magistrates." — Law Times. 

Magistrates' Cases, 1893. — Cases relating to the Poor Law, the 
Criminal Law, Licensing, and other subjects chiefly connected with 
the duties and ofSce of Magistrates, decided in the House of Lords, 
the Court of Appeal, the Queen's Bench Division, and in the Court 
for Crown Cases Keserved, from Michaelmas, 1892, to Michaelmas, 
1893. 1 vol. 4to. 1894. R 

*,* These Reports, which have hitherto been published as part of the 

Law Journal Reports Series only, will in future be published Quarterly, in 

response to a large demand by Magistrates and others for an authoritative 

Series of Reports. Quarterly Farts, Net 6s. e<ieA. 

Subscription per annum, payable in advance, lbs. post free. 

LAN D TAX, — Bourdin's Land Tax. — An Exposition of the Land Tax, 
Including the Latest Judicial Decisions, and the Changes in the Lav 
effected by the Taxes Management Act, and by the Act Converting 
the Three per Cent, into Two and Three-quarter per Cent. Stock, 
with other Additional Matter. Fourth Edition. Revised and cor- 
rected, to which has been added a New and Exhaustive Index, by 
the late Fbedeeiok Htjmpheets, Deputy Registrar of Land Tax ; and 
Digests of Cases decided in the Courts by Chaeles C. Atchison, 
Deputy Registrar of Land Tax. Royal 12mo. 1894-. 7s. 6rf, 

" To anyone concerned in the redemption of land tax this Treatise ia indispen- 
sable." — Solicitors' Journal. 

LAN D TENURE,— Baden-Powell's Land-Systems of British India. 

—By B. H. Baden-Powell. 3 vols. 8vo. 1892. With Maps. 3?. 3s, 

Montgomery's History of Land Tenure in Ireland, — By W. E. 

MoNTGOMEET, M.A., LL.M. Demy 8vo. 1889. 10s. 6iL 

%* All standard Zaie WorTca are Tcept in Stock, »» law calf and other tindingi. 



18 STEVENS AND SONS, LIMITED, ^__ 

LANDLORD AND TENANT.— Woodfall's Law of Landlord and 
Tenant. — With a full CoUeotion of Precedents and Forms of Proce- 
dure ; containing also a coDection of Leading Propositions. Fifteenth 
Ed. By J. M. Lelt, Esq., Barrister-at-Law. Roy. 8vo. 1893. 11. 18s. 
" The editor has expended elaborate industry and systematic ability in malfins 
the work as perfect as possible." — Solicitors' Journal. 
Leiy and Peck. — Vide "Leases." 

LANDS CLAUSES ACTS,— Jepson's Lands Clauses Consolida- 
tion Acts i with Decisions, Foims, and Table of Costs. By Abthtte 
Jepson, Esq., Barrister-at-Law. Demy 8to. 1880. 18s. 

LAW JOURNAL REPORTS AND STATUTES FOR 1895.— Pub- 
lished monthly. Annual Suhscription. 

Seports with Quarterly Digest 11. 18». 

,, ,, ,, ,, and Statutes 3?. 4s. 

Reports, Digest, Statutes, and Mew's Annual Digest 3/. 10s. 

Or, with the Law Journal weekly, II. extra. 

LAW LIST. — Law List (The), — Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, Con- 
Tcyancers, SoKoitors, Proctors, Notaries, (fee, in England and Wales ; 
the Circuits, Judges, Treasurers, Registrars, and High Bailiffs of 
the County Courts ; Metropohtan and Stipendiary Magistrates, 
Official Receivers ixnder the Bankruptcy Act, Law and Public 
Officers in England and the Colonies, Foreign Lawyers with their 
English Agents, Clerks of the Peace, Town Clerks, Coroners, Chartered 
Accountants in England and Wales, &c., &c., and Commissioners for 
taking Oaths, Conveyancers Practising in England under Certificates 
obtained in Scotland. Compiled, so far as relates to Special Pleaders, 
Conveyancers, Solicitors, Proctors and Notaries, by John SAunjEL 
Pdecell, C.B., Controller of Stamps, and Registrar of Joint Stock 
Companies, Somerset House, and Published by the Authority of the 
Commissioners of Inland Revenue. 1893. [Net cash, 9s.) 10s. &d. 

LAW QUARTERLY REVIEW— Edited by Sir Fbedeeiok Pollock, 
Bart., M.A., LL.D., Corpus Professor of Jurisprudence in the Uni- 
versity of Oxford. Vols. l.—X.. with index. Royal 8vo. 1885-94. 

JSach, lis. 
^g" Subscription for 1895 post free 12s. &d. Single numbers, each 5s. 
" The greatest of legal quarterly reviews . . . the series of 
' Notes ' always so entertaining and illustrative, not merely of the 
learning of the accomplished jurist (the Editor) but of the grace 
of language with which such learning can be unfolded." — Law 
Journal. 

LAWYER'S ANNUAL LIBRARY,— (1) The Annual Practice.— 
Snow, Bubnet, and Steingee. (2) The Annual Digest, — Mews. 
(3) The Annual Statutes. — Lelt. (4) The Annual County 
Court Practice. — Heywood. 

Annual Subscriptions, payable on or before August Zlst — 

For the Complete Series, as above, delivered on the day of publi- 
cation. Net, 21., or carriage free, 21. 2s. 
Nos. 1, 2, and 3 only. Net, 11. 10s., or carriage free, 11. 12«. 
Nos. 2, 3, and 4 only. Net, 11. 10s., or carriage free, 11. 12s. 

LAWYER'S COMPANION.— FJrfe "Diary." 

LEADING CASES.— Ball's Leading Cases, Fi(fo " Torts." 

Haynes' Student's Leading Cases, — In Constitutional Law, Com- 
mon Law, Conveyancing and Equity, Probate, Divorce, and Criminal 
Law. With Notes. Second Edition. By John F. Hatnes, LL.D. 
Demy 8vo. 1884. 16s, 

*,* All standard Law Works are kept in Stock, in law calf and other iindingi. 
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LEADING CASES— continued. 
Shirley's Selection of Leading Cases in the Common Law. With 
Notes. By W. S. Shirley, Esq., Barrister-at-Law. Fourth Edition. 
By KiCHAED Watson, Esq., Barrister-at-Law. DemySvo. 1891. 16s. 
" A sound knowledge of common law can be g-leaned from Shirley." — Law Notes. 
" The present editor has done his work with great care, and large additions 
have been made to the cases." — Law Jaumal. 
Warburton's Selection of Leading Cases in the Criminal Law. 
With Notes. By Heney Waebueton, Esq., Barrister-at-Law. 
[Eounded on " Shirley's Leading Cases."] DemySvo. 1892. 9«. 
" The cases have been well selected, and arranged. . . . We consider that 
it will amply repay the student or the practitioner to read both the cases and the 
notes.'* — Justice of the Peace. 

LEASES. — Leiy and Peck's Precedents of Leases for Years, 

and other Contracts of Tenancy, and Contracts relating thereto ; 
mainly selected or adapted from existing Collections, including many 
additional Forms, with a short Introduction and Notes. By J. M. 
LELYandW. A. Peck, Barristers- at-Law. Royal Svo. 1889. I0s.6d. 
" Varied, well considered, and thoroughly practical." — Law Times. 

LEXICON.— FsA "Dictionary." 

LIBEL AND SLANDER.— Odgers on Libel and Slander.— A 
Digest of the Law of Libel and Slander : the Evidence, Procedure 
and Practice, hoth in Civil and Criminal Cases, and Precedents of 
Pleadings. Second Edition, with a Sttpplement, bringing the Law 
down to June, 1890. By W. Blake OnaEES, LL.D., one of Her 
Majesty's Counsel. Royal 8vo. 1890. 11. 12s. 

'* The best modern book on the law of libel." — Daily News. 

LIBRARIES AND MUSEUIVIS,— Chambers' Digest of the Law 
relating to Public Libraries and IVluseums, and Literary and 
Scientific Institutions: with much Practical Information. SrdEdit. 
By Geo. E.Chambees, Esq., Barrister-at-Law. Roy.870. 1889. &s.(id. 

LICENSING. — Lathom's Handy Guide to the Licensing Acts 
for the use of Justices, their Clerks, Legal Practitioners, and 
Licensed Victuallers ; with Introduction. By H. W. Lathom, a 
Solicitor of the Supreme Court, late Clerk to the Justices of the 
Division and Borough of Luton. Royal 12mo. 1894. 6s. 

LeIy and Foulkes' Licensing Acts, 1828, 1869, and 1872- 
1874; with Notes to the Acts, a Summary of the Law, and an 
Appendix of Forms. Third Edition. By J. M. Lely and W. D. I. 
EouLKES, Esqrs., Barristers-at-Law. Roy. 12mo. 1887. 10s. 6d. 

LOCAL AND MUNICIPAL GOVERNMENT.— Bazalgette and 
Humphreys' Law relating to County Councils, — Third Edition. 
By G-EOEGE Humpheeys, Esq. Royal 8vo. 1889. "is. dd. 

" The most stately as regards size, and the best in point of type of all the 
works. There is a good introduction . . . the notes are careful and helpful." — 
Solicitors' Journal, 

Bazalgette and Humphreys' Law relating to Local and Muni- 
cipal Government. Comprising the Statutes relating to Public 
Health, Municipal Corporations, Highways, Burial, Gas and Water, 
Public Loans, Compulsory Taking of Lands, Tramways, Electric 
Lighting, &c., with a Table of upwards of 2,500 Cases, and full 
Index. With Addenda containing the Judicial Decisions and 
Legislation relating to Local and Municipal Government since 1885. 
By C. NoEMAN Bazalgette and Geoege Htjuphbeys, Esqrs., Bar- 
risters-at-Law. Sup. royal 8vo. 1888. 31. 3s. 

" Thoroughly comprehensive of the law on all points." — Law Journal. 

"The work is one that no local officer should be without; for nothing short 
of a whole library of statutes, reports, and handbooks could take its place." — 
Municipal Review. 

*^* All standard Law Works are kept in Steele, in law calf and other bindings. 
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LOCAL AND MUNICIPAL GOVERNMENT— continued. 
Chambers' Popular Summary of the Law relating to Local 

Government, forming a complete Guide to the new Act of 1888. 

Second Edition. By G-. F. Chambees, Barrieter-at-La'w. Imp. 8vo. 

1888. {Or bound in Cloth with copy of Act, 5s. 6rf.) Net, 2s. 6^" 

Humphreys, — Vide " Parish Law." 

LUNACY. — Elmer's Practice in Lunacy. — Seventh Edition. By 
Joseph Blmeb, Esq., late of the Office of the Masters in Lnnaoy. 
Demy 8to. 1892. 21s. 

MAGISTERIAL LAW.— Shirley's Elementary Treatise on Magis- 
terial Law, and on the Practice of Magistrates' Courts. — By W. 
S. Shielet, Esq., Barrister-at-Law. Eoy. 12mo. 1881. 6». 6d. 

Wigram. — Vide " Justice of the Peace." 

MALICIOUS PROSECUTIONS, — Stephen's Law relating to 
Actions for Malicious Prosecutions. — By Heebeet Stephen, 
LL.M., Barrister-at-Law. Royal 12nMj. iScS. 6». 

MARINE INSURANCE.— riife "Insurance." 

MARITIME DECISIONS.— Douglas' Maritime Law Decisions.— 
Compiled by KoBT.K.DouOLAa. Demy8T0. 1888. 1s.6d. 

MARRIED WOMEN'S PROPERTY.— Lush's Married Women's 

Rights and Liabilities in relation to Contracts, Torts, and 

Trusts, By Montague Lush, Esq., Barrister-at-Law, Author of 

" The Law of Husband and "Wife." Eoyal 12mo. 1887. 5«. 

" "Well arranged, clearly written, and has a good index.'* — Law Times. 

Smith's Married Women's Property Acts, 1882 and 1884, with 

an Introduction and Critical and Explanatory Notes, together with the 
Married "Women's Property Acts, 1870 and 1874, &o. 2nd Edit. Re- 
vised. ByH. A. Smith, Esq., Barrister-at-Law. Roy. 12mo. 1884. 6s. 

MASTER AND SERVANT.— Macdonell's Law of Master and 
Servant. Second Edition. By John Maodonell, LL.D., M.A., 
Esq., a Master of the Supreme Court. (In preparation.) 

" A work wliicli will be of real value to the practitioner." — Law Times. 

MERCANTILE LAW.— Smith's Compendium of Mercantile Law. 
— Tenth Edition. By John Macdonell, Esq., a Master of the 
Supreme Court of Judicature, assisted by Geo. Humphreys, Esq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1890. 11. 2s. 

" Of the greatest value to the mercantile lawyer." — Law Times. 

"We have no hesitation in recommendingtheworkbeforeua to the profession 
and the public as a reliable fruide to the subjects included in it, and as consti- 
tuting- one of the most scientific treatises extant on mercantile law." — Solicitor^ 
Journal. 

Tudor's Selection of Leading Cases on Mercantile and Maritime 
Law. — "With Notes. By O. D. Tueoe, Esq., Barrister-at-Law. 
Third Edition. Royal 8vo. 1884. 2?. 2s. 

Wilson's Mercantile Handbook of the Liabilities of Merchant, 
Shipowner, and Underwriter on Shipments by General Ves- 
sels. — By A. "Wilson, Solicitor and Notary. Royal 12mo. 1883. 6s. 

MERCHANDISE MARKS ACT,— Payn's Merchandise Marks 
Aot,1887.— By H.Payn, Barrister-at-Law. Royal 12mo. 1888. 3s. 61?. 
*' A safe guide to all who are interested in the Act." — Law Times. 
%* All standard Law Works are kept m Stock, in law calf and other binding}. 
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METROPOLIS BUILDING ACTS, -Woolrych's Metropolitan 

Building Acts, together with 3nch clauses of the Metropolis 
Management Acts as more particularly relate to the Building Acts, 
■with Notes and Eorms. Third Eilition. By "W. H. Maonajiuea, 
Esq., Barrister-at-Law. 12mo. 1882. 10s. 

MINES. — Rogers' Law relating to Mines, Minerals and Quarries 
in Great Britain and Ireland, with a Summary of the Laws of 
Foreign States, &c. Second Edition Enlarged. By His Honor 
Judge EoQEES. 8to. 1376. 11. lis. 6d. 

MORALS AND LEGISLATION.— Bentham's Introduction to the 
Principles of Morals and Legislation. — By Jeeehy Bentham, 
M.A., Bencher of Lincoln's Inn. Crown 8vo. 1879. 6s. 6d. 

MORTGAGE. — Beddoes' Concise Treatise on the Law of Mort- 
gage, — By W. F. Beddoes, Barrister-at-Law. DemySvo. 1893. 10s. 
'M^ lulled carefully and i\"ith discretion." — Law Times, 
Coote's Treatise on the Law of Mortgage, — Fifth Edition. 
Thoroughly revised. By William W'xllys Maokeson, Esq., one 
of Her Majesty's Counsel, and H. Aethue Smith, Esq , Barrister- 
at-Law. 2 vols. Royal 8vo. ISSi. [FultUshed at 51.) IiedncedioJVeiZOs. 
Bobbins' Treatise on the Law of Mortgage. — By L. G-. GoBDoif 
RoBBiNS, Esq., Barrister-at-Law. Founded on " Coote's Law of 
Mortgage." {In preparation.) 

MUNICIPAL CORPORATIONS,— Bazalgette and Humphreys.— 
Vide " Local and Municipal Government." 
Leiy's Law of Municipal Corporations. — By J. M. Lelt, Esq., 
Barrister-at-Law. Demy 8vo. 1882. 15s. 

NAVY. — Thring's Criminal Law of the Navy, with an Introductory 
Chapter on the Early State and Discipline of the Navy, the Rules of 
Evidence, and an Appeudis comprising the Naval DisoipKne Act and 
Practical Forms. 2nd Edit. ByTHEODOEETHEiNO, Esq., and C. E. 
GiPFOBD, Assistant-Paymaster, Royal Navy. 12mo. 1877. 12s. 6d. 

NEGLIGENCE. — Smith's Treatise on the Law of Negligence. 

Second Edition. By Hoeaoe Smith, Esq., Barrister-at-Law, Editor 

of "Addison on Contracts, and Torts," c&o. 8vo. 1884. 12s. 6rf. 

" Of great value both to the practitioner and student of law." — Solicitors* Jour. 

NISI PRIUS. — Roscoe's Digest of the Law of Evidence on the 

Trial of Actions at Nisi Prius. — Sixteenth Edition. By Maueiob 

Powell, Esq., Barrister-at-Law. 2 vols. DemySvo. 1891. 21. 10s. 

" Continues to be a vast and closely packed storehouse of information on 

practice at Nisi Prius." — Law Journal. 

NONCONFORMISTS,— Winslow's Law Relating to Protestani 
Nonconformists and their Places of Worship; being a Legal 
Handbooli for Nonconformists. By Reginald 'Wiiislow, Esq., 
Barrister-at-Law. Post 8vo. 1886. 6«. 

NOTARY. — Brooke's Treatise on the Office and Practice of a 
Notary of England, — ^With a full collection of Precedents. FifthEd. 
By G. P. Chameees, Esq., Barrister-at-Law. DemySvo. 1890. U. Is. 

OATHS.— Stringer's Oaths and Affirmations in Great Britain and 
Ireland; being a Collection of Statutes, Cases, and Forms, with 
Notes and Practical Directions for the use of Commissioners for Oaths, 
and of all Courts of Civil Procedure and OiBces attached thereto. By 
Feancis a. Steinoee, of the Central OfBce, Royal Courts of Justice, 
one of the Editors of the "Annual Practice." Second Edition. 
Crown 8vo. 1893. 4*-, 

*' Indispensable to aU commissioners." — Solicitors* Journal. 

%* All standard Law Works are kept in Stock, in law calf and other bindings. 



22 STEVENS AND SONS, LIMITED, 

PARISH LAW.— Chambers' Popular Summary of the Law relating 
to Parish Councils and Meetings, with the fuH text of theLooal 
Government Act, 1894, a Code of Standing Orders, and an exhaustive 
Index. By G. T. Phambees, Esq. , Barrister-at-Law. Eoyal 8vo. 
1894. Net \s. 6(f. 

Humphreys' Parish Councils. — The Law relating to Parish Conn- 
oils, being the Local GoTemment Act, 1894 ; with an Appendix of 
Statutes, together with an Introduction, Notes, and a Copious 
Index. By Geoeoe Htjhphkets, Barrister-at-Law, Joint Author 
of "The Law of Local and Municipal Government," by Bazalgetta 
and Humphreys. Royal 8vo. 1894. 7s. 6(?. 

*' Mr. Humplureys may be said to have published an tdiiMn de luxe of the Act, 
which in form, paper, ajid print, surpasses the others -which we have seen. Trig 
Introduction and Notes also are done fully and with great care, and the essential 
■work of adequate cross referencing and indexing has been done weU." — Law Jour. 
Leiy and Craies' Local Government Act, 1894. — With Introduc- 
tion, Notes, and Index. By J. M. Lelt and W. E. Ceaies, Esqrs., 
Barristers-at-Law. Koyal 8vo. 1894. Net, Is. &d. 

%* The aboveforms No. I. of the " Annotated Acts." Annual Subscription, 
post free, 10s. 
Steer's Parish Law; being a Digest of the Law relating to the 
Civil and Ecclesiastical Government of Parishes and the EeHef of 
the Poor. Fifth Edition. By "W. H. MiouAiiAiiA, Esq., Barrister- 
at-Law. Demy 8vo. 1887. 18s. 
PARTNERSHIP,— Pollock's Digest of the Law of Partnership; 
incorporating the Partnership Act, 1890. Fifth Edition. By Sir 
Feebeeick Pollock, Bart., Barrister-at-Law. Author of "Principles 
of Coutraot," "TheLawof Torts," &c. Demy 8vo. 1890. 8s. 6<;. 
*' "What Sir Frederick Pollock has done he has done well, and we are confident 
this book wiU be most popular as well aa extremely useful." — Law Times. 
Turner, — Vide "Conveyancing." 
PATENTS. — Edmunds' Patents, Designs and Trade Marks Acts, 
1883 to 1888, Consolidated, with an Index. By Lewis Edmuuds, 
D.Sc, LL.B., Barrister-at-Law. Imp. 8vo. 1889. Net 2s. 6d. 
Edmunds on Patents. — The Law and Practice of Letters Patent for 
Inventions ; with the Patents Acts and Rules annotated, and the 
International Convention, a full collection of Statutes, Forms, and 
Precedents, and an Outline of Foreign and Colonial Patent Laws, &o. 
By Lewis Edmtjhds, assisted by A. Wood Rehton, Esqrs., Barris- 
ters-at-Law. Royal 8vo. (992 pp.). 1890. 11. 12». 
" "We have nothing but commendation for the book." — SoUdiors' Journal. 
" It would be difficult to make it more complete." — Law Times. 
Johnson's Patentees' Manual. — A Treatise on the Law and 
Practice of Patents for Inventions. Sixth Edition. By James Johu- 
BON, Esq., Barrister-at-Law; and J. Henet Johhson, Solicitor and 
Patent Agent. Demy8vo. 1890. 10s. 6d. 
Morris. — Vide " Conveyancing." 

Thompson's Handbook of Patent Law of all Countries. — By 
Wm. p. Thompson. Ninth Edition. 12mo. 1892. Net, 2s. 6d. 

PERPETUITIES. — Marsden's Rule against Perpetuities, — A 
Treatise on Remoteness in Limitation. By ReqektaTiTi G. Maesden, 
Esq., Barrister-at Law. Demy 8vo. 1883. 16s. 

PERSONAL PROPERTY.— Smith.— Fi& " Real Property." 
PLEADING. — Bullen and Leake's Precedents of Pleadings, with 
Notes and Rules relating to Pleading. Fourth Edition. By Thomas 
J.Bttllen, Esq., Special Pleader, and CTEiLDoBD,Esq., Barrister-at- 
Law. Part I. Statements of Claim. Royal 12mo. 1882. 11. 4s. 
Part II. Statements of Defence. By Thomas J. Btjllkn and 
C.W.Clipeoed, Esqrs., Barristers-at-Law. Royal 12mo. 1888. n.4s. 
%* AU standard Zaio Works are kept in Stock, in law calf and other bindings. 
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P\-EkD\HQ— continued. 

Odgers' Principles of Pleading in Civil ActionS|With observations 
on Indorsements on Writs, Trial without Pleadings, and other 
business Preliminary to Trial.— Second Edition. J3y "W. Blaeb 
Odqees, LL.D., Q.G., Author of "A Digest of the Law of Libel 
and Slander." Demy 8to. 1894. lOs. &d. 

" The student or practitioner who desires instruction and practical guidance 
in oxir modern system of pleading cannot do better than possess hunself of 
Mr. Odgera' book." — Law Journal, 

POISONS,— Reports of Trials for Murder by Poisoning.— With 

Chemical Introductions and Notes. By Or. LATHiM Bbowhb, Esq., 
Barrister-at-Law, and C. G-. Stewabt, Senior Assistant in the Labo- 
ratory of St. Thomas's Hospital, &o. Demy Bvo. 1883. 12». 6(f. 

POWERS. — Farwell on Powers. — A Concise Treatise on Powers. 
Second Edition. By G-eoege Eaewell, Esq., one of Her Majesty's 
Counsel, assisted by W. JEl. Sheldon, Esq., Barrister-at-Law. 
Royal 8vo. 1893. 11. 6s. 

" "We have looked through the volume ■with some care, and we believe that 
the practitioner and the judge "will find it comprehensive and complete." — Law 
Times. 

PRESCRIPTION.— Herbert's History of the Law of Prescription 
in England. — By T. A. Heebeet, Barrister-at-Law. Demy 8to. 
1891. 10s. 

PRINCIPAL AND AGENT.— Wright's Law of Principal and Agent, 
By Eeio Blackwood Wkiqht, Esq., Barrister-at-Law. Demy 8vo. 
1894. IBs. 

" Clearly arranged and clearly "written. Completelyup to date."' — Law Times. 

" The work is remarkably complete." — Law Journal. 

"The author's style is commendably clear and precise." — Law Quarterly Review. 

" May with coniidence be recommended to all legal practitioners as an accu- 
rate and handy text book on the subjects comprised in it." — Solicitors^ Journal, 

PRINTERS, PUBLISHERS, &o.— Powell's Laws specially affect- 
ing Printers, Publishers and Newspaper Proprietors. By 
Aethue Powell, Esq., Barrister-at-Law. Demy 8vo. 1889. 4s. 

PRIVY COUNCIL LAW.— Wheeler's Privy Council Law; A Synop- 
sis of all the Appeals decided by the Judicial Committee (including 
Indian Appeals) from 1876 to 1891. Together with a precis of the 
" Cases from the Supreme Court of Canada in which Special Leave to 
Appeal has been granted or refused, or in which Appeals have been 
heard. By G-eoegb Wheelee, Esq., Barrister-at-Law, and of the 
Juoicial Department of the Privy Council. Royal 8vo. 1893. 31s. 6<?. 
" The cases are summarised with brevity and with the skill of a practised 
lawyer in seizing upon essential facts and legal points embodied in each case, and 
in cdstinguishing law and practice." 

PROBATE. — Powles and Oakley's Law and Practice relating to 
Probate and Administration. By L. D. Powles, Barrister-at- 
Law, and T. W. H. Oaelet, of the Probate Registry, (Being a 
Third Edition of " Browne on Probate.") DemyBvo. 1892. IZ. 10s. 

PROPERTY.— &« also " Real Property." 
Raleigh'sOutlineofthe Law of Property. — DemySvo. 1890. Ts.&d. 

PUBLIC HEALTH.— Bazalgette and Humphreys,— Ki^fe "Local 
and Municipal Government." 
Smith's Public Health Acts Amendment Act, 1890. — With Intro- 
duction and Notes. By Bovill Smith, M.A., Barris^er-at-Law. 
Royal 12mo. 1891. 6s. 
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PUBLIC MEETINGS.— Chambers' Handbook for Public Meet- 
ings, including' Hinta as to the Summoning and Management of 
them. Second Edition. By Geobqe E. Chambebs, Esq., Barrister- 
at-Law. Demy 8to. 1886. Net, 2s. 6rf 

QUARTER SESSIONS.— ArchboId,— ri& " Criminal Lair. " 

RAILWAY RATES.— Darlington's Railway Rates and the Carriage 
of Merchandise by Railway ; including the Provisional Orders of 
the Board of Trade as sanctioned by Parliament, containing the 
Classification of Traffic and Schedule of Maximum Hates and Charges 
applicable to the EaUways of Great Britain ai-d Ireland. By H. E. 
Dablinqton, Esq., Barrister-at-Law. Demy 8vo. 1893. 11. 5s. 

RAILWAYS.— Browne and Theobald's Law of Railway Com- 
panies. — Being a Collection of the Acts and Orders relating to 
Hallway Companies in England and Ireland, with Notes of all the 
Cases decided thereon, and Appendix of Bye-Laws and Standing 
Orders of the House of Commons. Second Edition. By J. H. 
BiirouB BeownEj Esq., one of Her Majesty's Counsel, and H. S. 
Theobald, Esq., Barrister-at-Law. Eoyal 8vo. 1888. 11. lbs. 

*' Contains in a very concise form the whole law of railways." — The Times. 

RATES AND RATING.— Castle's Practical Treatise on the Law 
of Rating. — Second Edition. By Edwaed James Castlb, Esq., 
one of Her Majesty's Counsel. Demy 8vo. 1886. 25s. 

" A correct, e^austive, clear and concise view of the law." — Law Times. 

Chambers' Law relating to Local Rates; with especial reference 
to the Powers and Duties of Kate-levying Local Authorities, and 
their Officers ; comprising the Statutes in fuU. and a Digest of 718 
Cases. Second Edition. By G. E. Chambees, Esq., Barrister-at- 
Law. Eoyal 8vo. X889. 10s. 6rf. 
"A complete repertory of the statutes and case law of the subject." — Law 
Jaumal, 

REAL PROPERTY.— Digby's History of the Law of Real Pro- 
perty.— Fourth Edition. Demy 8vo. 1892. 12s. 6rf. 

Greenwood's Real Property Statutes, 1874—1884. _ "With 
copious notes. Second Edition. By Habby Geeehwood, assisted by 
Lees Knowles, Esqrs., Barristers-at-Law. DemySvo. 1884. 11. 5s. 

Leake's Elementary Digest of the Law of Property in Land. — 
Containing : Introduction. Part I. The Sources of the Law. — 
Part II. Estates in Land. By Stephen Maeiin Leaee, Bnrriotnr. 
&t-Law. Demy 8vo. 1874. JVet, 15». 

Leake's Digest of the Law of Property in Land. — Part HI. The 

Law of Uses and Profits of Land. By Stephen Maetin Leake, 

Barrister-at-Law. Demy 8vo. 1888. Net, 15s. 

I Or the above-named 2 vols, together. Net, 11. 5s. 

Lightwood's Treatise on Possession of Land ; with a chapter on 
the Eeal Property Limitation Acts, 1833 and 1874. — By John M. 
iiaHTWooD, Esq., Barrister-at-Law. Demy 8vo. 1894. 15s. 

Shearwood's Real Property. — A Concise Abridgment of the Law of 
Eeal Property and an introduction to Conveyancing. Designed to 
facihtate the subject for Students preparing for examination. By 
Joseph A. Sheaewood, Esq., Barrister-at-Law. Third Edition. 
Demy 8vo. 1885. 8s. 6d. 

•»• AU standard Zaw Works are hept in Stock, in law calf and other bindings. 
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REAL PROPERTY— continued. 
Shelford's Real Property Statutes. — Comprising the principal 

Statutes relating' to Eeal Property passed ia the reigns of Eng 
■William IV. and Queen Victoria, with Notes of Decided Cases. 
Ninth Edition. By Thomas H. Caeson, assisted by Haeou) B. 
BoMPAS, Esqrs., Barristers-at-Law. Boyal 8to. 1893. 30*. 

" Absolutely indispensable to conveyancing and equity la-wyers." 
Shephard and Brown's Commentaries on the (Indian) Trans- 
fer of Property Act, 1882 (Act IV. of 1882), amended by Act III. 
of 1885. — Third Edition. By Hoeatio Hale Shephaed and Ken- 
WOEIHT Beown, Esqrs., Barristers-at-Law. Koyal 8vo. Madras. 
1894. Net lis. 

Smith's Real and Personal Property. — A Compendium of the Law 
of Heal and Personal Property, primarily connected with Con- 
veyancing, Designed as a Second Book for Students, and as a 
Digest of the most useful learning for Practitioners. By Josiah W. 
Smith, B.C.L., Q.C. Sixth Edition. By the AtrTHOE and J. Teus- 
TEAM, LL.M., Barrister -at- Law. 2 vols. Demy 8vo. 1884. 21. 2s. 

*' A book "whicli lie (tlie student) may read over and over again witb profit and 
pleasure." — Law Times. 

" Will be found of very great service to the practitioner." — Solicitors* Journal. 

" Tlie book "will be found very handy for reference purposes to practitioners, 
and very useful to the industrious student as covering a great deal of ground." — 
Law Notes. 

" A really useful and valuable work on our system of Conveyancing." — Law 
Students* Journal. 

REGISTRATION.— Rogers.— Fiife "Elections." 

Coltman's Registration Cases.- Vol. I. (1879—1885). Eoyal 8vo. 
Calf. Net, 21. 8s. 

Fox's Registration Cases,— Vol. I., Part I. (1886), net, is. Part II. 
(1887), net, 6s. 6d. Part III. (1888), net, is. Part IV. (1889), 
net, is. Part V. (1890), net, 5s. 6d. (In continuation of Coltman.) 

Lawson's Notes of Decisions under the Representation of the 
People Acts and the Registration Acts, 1885 — ^1893, inclu- 
sive. — By Wm. Lawson, Barrister-at-Law. Demy 8vo. 1894. 24s. 

Smith's (C. Lacey) Registration Cases. (In continuation of Fox.) 
Vol. I., Part VI. (1891), net, is. 6d. Part VIL (1892-3), net, is. 
Ifert VIII. (1893-4), net, 5s. 

ROIVIAN LAW. — Abdy and Walker's Institutes of Justinian, Trans- 
lated, with Notes, by J. T. Abdt, LL.D., and the late Beyau WAiiKEE, 
M.A., LL.D. Crown 8vo. 1876. 16s. 

Abdy and Walker's Commentaries of Gaius and Rules of Ulpian, 
With a Translation and Notes, by J. T. Abdy, LL.D., late Regius 
Professor of Laws in the University of Cambridge, and the late 
Beyak Waikee, M.A., LL.D. New Edition by Beyan Waislee. 
Crown 8vo. 1885. Us. 

Goodwin's XII, Tables. — By rEEUEEioK Goodwin, LL.D. London. 
Royal 12mo. 1886. 3s. 6d. 

Greene's Outlines of Roman Law. — Consisting chiefly of an 
Analysis and Summary of the Institutes. Eor the use of Students. 
By T. Whitcombb G-eeenb, Barrister-at-law. Fourth Edition. 
Foolscap 8vo. 1884. 7s. 6d. 

Grueber's Lex Aquilia. — The Roman Law of Damage to Property : 
being a Commentary on the Title of the Digest " Ad Legem Aqui- 
liam " (ix. 2) . With an Introduction to the Study of the Corpus 
luris CivUis. ByEEWiuGEUEBEE, Dr. Jur., M.A. 8vo. 1886. 10s. 6<;. 

*,* All standard Law Works are kept in Stock, in law calf and other tindinga. 
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ROMAN LAW — continued. 

Holland's Institutes of Justinian, — Second Edition. Extra foap. 
8to. 1881. 5s. 

Holland and Shadwell's Select Titles from the Digest of Jus- 
tinian.— Demy 8vo. 1881. 14s. 

Holland's Gentilis, Alberioi, I, CD., I.C.P.R., de lure Belli Libri 
Tres, — EdiditT. E. HoLLAHD, LCD. Small 4to., half-morocco. 21». 

Monro's Digest XIX, 2, Locati Conducti. Translated, -with Notes, 
by C. H. MoNEO, M.A., Eellow of GonvUle and Gains College. 
Crown 8yo. 1891. 5«. 

Monro's Digest XLVII, 2, De Furtis. Translated, with Notes, by 
C. H. MoNEO, M.A., Fellow and Lecturer of Gonville and Cains 
College. Crown Svo. 1893. 5«. 

Moyle's Imperatoris Justiniani Institutiones. — Second Edition. 
2 vols. Demy Svo. 1889—1890. 11. 2s. 

Poste's Elements of Roman Law, — By Gains. With a Translation 
and Commentary. Third Edition. By Edwaed Poste, Esq., 
Barrister-at-Law. Demy 8to. 1890. 18s. 

Roby's Introduction to, the Study of Justinian's Digest, con- 
taining an account of its composition and of the Jurists used or 
referred to therein. By H. J. Kobt, M.A. Demy Svo. 1886. 9s. 

Roby's Justinian's Digest, — Lib. VII., Tit. I. De Usufmctu, with 

a Legal and Philological Commentary. By H. J. Eobt, M.A. 

Demy Svo. 1886. 9s. 

Or the Two Parts complete in One Volume. Demy Svo. 18s. 

Ruegg's Student's "Auxilium"to the Institutes of Justinian, — 
Being a complete synopsis thereof in the form of Question and Answer. 
By A. H. KtiEQa, Esq., Barrister-at-Law. Post Svo. 1879. 5s. 

Sohm's Institutes of Roman Law. — By Etjiiolph Sohm, Prof essor in 
the University of Leipzig. Translated (from the Eourth Edition of 
the German) by J. C. Ledlie, B.C.L., M.A. "With an Introductory 
Essay by Eewin Geuebbe, Dr. Jur., M.A. Svo. 1892. 18s. 

Walker's Selected Titles from Justinian's Digest, — Annotated by 
the late Betak "Walkbe, M.A., LL.D. 

Part I. Mandati vel Contra. Digest xvn. i. Crown Svo. 1879. 5s. 

Part II. De Adqnirendo rerum dominio, and De Adquirenda vel 

amittenda possessione. Digest xli. 1, 2. Crown Svo. 1880. 6s. 

Part III. De Condictionibus. Digest xn. 1 ajid 4 — 7, and 

Digest XIII. 1—3. Crown Svo. 1881. 65. 

Walker's Fragments of the Perpetual Edict of Salvius Julianus. 
Collected, arranged, and annotated by Betak Waltteb, M.A. , LL.D., 
late Eellow of Corpus Christi College, Cambridge. Cr. Svo. 1S77. 6s. 

Whewell's Grotius de Jure Belli et PaoiSj with the Notes of Bar- 

beyrao and others ; accompanied by an abridged Translation of the 

Text, by W. Whewell, D.D. 3 vols. Demy Svo. 1853. 12i. 

The Translation separate. 6s. 

RULING CASES.-Campbell.— r«« "Digest." 

SALE OF GOODS.— Leiy and Craies' Sale of Goods Act, 1893. 
■ — With Introduction, Notes, and Index. By J. M. Lelt and 
W. E. Ceaies, Esqrs., Barristers-at-Law. Koyal Svo. 1894. Net Is. 

*^* The above forms No. II. of the " Annotated Acts." Annual Subscription, 
postfree^ 10s. 

*,' All standard Law Works are kept in Stock, in law calf and other bindings. 
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SALES. — Blackburn on Sales. A Treatise on the Effect of the Con- 
tract of Sale on the Legal Rights of Property and Possession in 
G-oods, "Wares, and Merchandise. By Lord JBiaoibtjen. 2nd Edit. 
By J. C. &KAHAM, Esq.,Barrister-at-Law. Royal 8vo. 1885. IZ. Is. 
" We have no hesitation in saying that the work has been edited _"with re- 
markable ability and success." — Lcmi Quarterly Seview. 

SALES OF LAND. — Gierke and Humphry's Concise Treatise 
on the Law relating to Sales of Land. By Aubkbt St. John 
Clieie, andHtjOHM. Humphet, Esqrs., Barrieters-at-Law. Royal 
8vo. 1885. 11. 5s. 

Webster[s Particulars and Conditions of Sale. — The Law relating 
to Particulars and Conditions of Sale on a Sale of Land. By Wm. 
Ebkdk. Webstke, Esq., Barrister-at-Law. Royal Svo. 1889. 11. Is. 
" Characterized by clearness of arrangement and careful and concise state- 
ment ; and we tlynk it wiU be found of much service to the practitioner." — 
Solicitors' Journal, 

SALVAGE. — Kennedy's Treatise on the Law of Civil Salvage, — By 
the Hon. Sir "Wiluam R. Kennedy, a Justice of the High Court. 
Royal 8to. 1891. 12s. 

"A learned and scholarly exposition of an important branch of maritime 
law." — Solicitors' Journal. 

** The best work on the law of salvage that has yet appeared. It is a com- 
plete exposition of the subject, and as such is accurate and exhaustive." — Law 
Times. 

SHERIFF LAW.— Churchill's Law of the Office and Duties of the 
Sheriff, -with the Writs andPorms relating to the Office. 2nd Edit. 
By Caheeon Chuechlll, Esq. Demy 8to. 1882. 11. is. 

" A. very complete treatise." — Solicitors' Journal. 

Mather's Compendium of Sheriff Law, especially in relation to 
Writs of Execution. — By Philip E. Mathbb, Sohcitor and Notary, 
formerly Under SherifiofNewcastle-on-Tyne. RoyalSvo. 1894. 25f. 

SHIPOWNERS,— Holn^an's Handybook for Shipowners and 
Masters. Third Edition. By H. Holman, Esq., Barrister-at-Law. 
Royal 8to. 1892. 6s. 

" The work is well arranged and well written." — Law Journal. 

SHIPPING. — Boyd's Merchant Shipping Laws ; being a Consolida- 
tion of all the Merchant Shipping and Passenger Acts from 1854 to 
1876, inclusive ; withNotes of all the leading English and American 
Cases, and an Appendix. By A. C. Boyd, LL.B., Esq., Barrister- 
at-Law. 8to. 1876. 11. 6s. 

SLAN DER,— Odgers,— F»<fo " Libel and Slander." 

SOLICITORS, — Cordery's Law relating to Solicitors of the 
Supreme Court of Judicature, "With an Appendix of Statutes 
and Rules, and Notes on Appointments open to SoKcitors, and the 
Right to Admission to the Colonies. Second Edition. By A. Coedeby, 
Esq., Barrister-at-La-w. Demy 8to. 1888. 16s. 

Turner, — Vide "Conveyancing" and "Vendors and Purchasers." 

SPECIFIC PERFORMANCE,— Fry's Treatise on the Specific 

Performance of Contracts, By the Right Hon. Sir Edward Fet. 

Third Edition. By the Author and E. Poetsmouth Eex, Esq., 

Barrister-at-Law. Royal Svo. 1892. 11. Us. 

" The standard work on Specific Performance." — Law Gazette. 

*,* All standard Law Works are hept in Stock, in law calf and other bindings. 
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STAMP ACTS.— Highmore's Stamp Act, 1891, and the Stamp 
Duties Management Act, 1891. "With an Introduction and Notes, 
and a copious Index. By Nathaniel Joseph Highmoee, Esq., 
Barrister- at-Law, Assistant-Solicitor of the Inland Eevenue. Demy 
8vo. 1891. S»- 

*' A useful guide to those who desire to understand the present state of the 
Btamp laws." — Law Journal. 

" This edition supplies practising lawyers with all the help that acuteness, 
sagacity and experience can give to them." — Justice of the Peace. 

STATE TRIALS.— Willis-Bund's Selection of State Trials.— By 
J. "W. WrLLis-BuND, M.A., LL.B., Barrister-at-Law, Professor of 
Constitutional Law and History, University College, London. Cr. 
8vo. Vols. I. and II. In 3 Parts. Vol. I., 1879. Vol. II., 1882. 
(Originally published at 46s.) 30s. 

STATUTE LAW.— Wilberforce on Statute Law. The Principles 
which govern the Construction and Operation of Statutes. By B. 
Wlleeeeoece, Esq., Barrister-at-Law. 1881. 18«. 

STATUTES, and vide " Acts of Parliament." 

Chitty's Statutes. — New Edition. — The Statutes of PracticalUtility, 

from the earliest times to the date of publication. Arranged in 

Alphabetical and Chronological Order ; with Notes and Indexes. 

Eifth Edition. By J. M. Lelt, Esq., Barrister-at-Law. Royal Svo. 

Vols. I. and II. Act of Parliament <o County Courts. 1894. {Now ready.) 

•,* The above work will be completed in about 12 volumes, and issued 

at intervals of about a mouth. Price £1 ; Is. per Volume. 

*' It is needless to enlarge on the value of ' Chitty's Statutes ' to both the Bar 
and to Solicitors, for it is attested by the experience of many years." — The Times. 

The " ANNOTATED ACTS."— An Edition of the Leading Statutes 
of the Tear. With Explanatory Introduction, Notes, and full Index. 
The Publishers have arranged to supply the Profession with every 
Act of importance as promptly as possible after its becoming law, in 
the form of a Complete Edition, with Notes and Index. Thus for a 
small Annual Subscription (10/-) the Subscriber will be kept up to 
date in the legislation of the year. 

^^ Prepaid Subscription for the Twelve Months {Jan. to Dec.), 10s. 
Already Published : — 

The Local Government Act, 1894 (Parish and District Councils), 
56 & 67 Vict. c. 73, with Introduction, Notes, and Index. By J. M. 
Lely and W. E. Ceaies, Barristers-at-Law. Jfet Is. 6d. 

The Sale of Goods Act, 1893 (.56 & 57 Vict. o. 71), with Introduc- 
tion, Notes, and Index. — By J. M. Lelx and "W. E. Ceaies. Net Is. 

The Finance Act, 1894 (57 & 58 Vict. c. 30) ; with Notes and 
Index, and an Introduction specially directed to the Death Duties 
as affected by the Act. — By J. M. Lelt and "W. E. Ceaies. Net Is. 

SUMMARY CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Jurisdiction Acts, 
1848 — 1884; including Proceedings Preliminary and Subse- 
quent to Convictions, and the Responsibility of Convicting 
Magistrates and their Officers, with the Summary Jurisdic- 
tion Rules, 1886, and Forms,— Seventh Edition. By W. H. 
Macnamaea, Esq., Barrister-at-Law. Demy 8yo. 1892. 24s. 

Wigram. — Vide "Justice of the Peace." 

%* Ail standard Law Works are kept in Stock, in law calf and other binding!. 
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TAXES ON SUCCESSION,— Trevor's Taxes on Succession.— 
A Digest of the Statutes and Cases, with Practical Obaervationa and 
Official Forms. Fourth Edit. By Evelyn Fkeeth and E. J. Wallace, 
of the Legacy and Succession Duty Office. EoyaH2mo. 1881. 12s. 6d. 

TAXPAYERS' GUIDES.— Vide "House," "Income," & "Land Tax." 

THEATRES AND MUSIC HALLS.— Geary's Law of Theatres 
and Music Halls, including Contracts and Precedents of 
Contracts,— By W. N. M. Geabt, J.P. With Historical Introduc- 
tion. By James WiLLLiMs,Esqrs., Barristers-at-Law. 8vo. 1885. 5«. 

TITHES, — Easterby's History of the Law of Tithes in England, — 

By W. Easteebt, of the Middle Temple. Demy 8to. 1888. Is. ScL 

Studd's Law of Tithes and Tithe Rent-Charge, — Being a Treatise 
on the Law of Tithe Kent- Charge, "with a sketch of the History and 
Law of Tithes prior to the Commutation Acts, and including the Tithe 
Act of 1891, with the Eulesthereunder, Second Edition. ByEDWAEO 
Fatkfax Studd, Esq., Barrfster-at-Law. Royal 12mo. 1891. 6*. 
" This work is thoroughly reliable." — Solicitors^ Journal. 

TORTS, — Addison on Torts, — ^A Treatise on the Law of Torts; or 
Wrongs and their Remedies. Seventh Edition. By Hoeaob 
Smith, Esq., Bencher of the Inner Temple, Metropolitan Magis- 
trate, Editor of "Addison on Contracts," &c., and A. P. Peboevaii 
Keep, Esq., Barrister-at-Law. Royal 8vo. 1893. 1/. 18». 

"As an exhaustive digest of all the eases which are likely to be cited ia 
practice it stands without a rival." — Law Journal. 

"As now presented, this valuable treatise must prove highly acceptable to 
judges and the profession." — Law Times. 

" An indispensable addition to every lawyer's library." — Law Magazine. 

Ball's Leading Cases on the Law of Torts, with Notes. Edited 
by W. E. Ball, LL.D., Esq., Barrister-at-Law, Author of "Prin- 
ciples of Torts and Contracts." Royal 8to. 1884. 1?. 1». 

Bigelow's Elements of the Law of Torts. — A Text-Book for 
Students. By Melville M. Biqelow, Ph.D., Lecturer in the Law 
School of the tJuiversity of Boston, U.S.A. Crown 8vo. 1889. 10s. 6<?. 

Innes' Principles of the Law of Torts. — By L. C. Inhes, lately one 
of the Judges of the High Court, Madras, Author of " A Digest of 
the Law of Easements." Demy 8vo. 1891. lOs. U. 

" A useful addition to any law library." — Law Quarterly Review. 

" . . . A welcome addition to the library of the student and the practitioner." 
—Law Times. 

Pollock's Law of Torts; a Treatise on the Principles of Obligations 
arising from Civil Wrongs in the Common Law. Fourth Edition. 
By Sir Feedebice Pollocb:, Bart., Barrister-at-Law. Author of 
" Principles of Contract," " A Digest of the Law of Partnership," 
&o. Demy 8vo. [Nearly ready.) 

" Concise, logically arranged, and accurate." — Law Times. 

" A book which is well worthy to stand beside the companion volume on 
'Contracts.' Unlike so many law-books, especially on this subject, it is no mere 
digest of cases, but bears the impress of the mind of the writer from beg iTinin g 
to end." — Law Journal. 

%* All stmdardZaw WorTcs areltept in Stock, in late ealf and other binding*. 
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TO RTS — continued. 
Shearwood's Sketch of the Law of Tort for the Bar and Solicitors' 
Knal Examinations. By Joseph A. Shkaewood, Esq., Barriater-at- 
Law. Eoyal 12mo. 1886. 3j. 

TRADE MARKS,— Aston.— r«fe" Patents." 

Sebastian on the Law of Trade Marks and their Registration, 
and matters connected therewith, including a chapter on Groodwill ; 
together -with the Patents, Designs and Trade Marks Acts, 1883-8, 
and the Trade Marks Rules and Instructions thereunder ; Forms and 
Precedents ; the Merchandize Marks Act, 1887, and other Statutory 
Enactments; ihe United States Statutes, 1870-81, and the Enles 
and Forms thereunder ; and the Treaty with the United States, 1877. 
Tliird Edition. By Lewis Botd SBBlSTiAif, Esq., Barrister-at- 
Law. Demy8T0. 1890. U. 6s. 

" Stands alone as an authority upon the law of trade-marks and their regis- 
tration," — Law JoumaZ. 

" It is rarely we come across a lawbook which embodies the resnlta of years 
of careful iavestigatlon and practical experience in a branch of law, or that 
can be nnhesitatixigly appealed to as a standard authority. This is what can be 
said of Mr. Sebastian's hoo\L"—8olicitora^ Journal. 

Sebastian's Digest of Cases of Trade Mark, Trade Name, 
Trade Secret, Goodwill, &c,, decided in the Courts of the United 
Kingdom, India, the Colonies, and the United States of America. 
ByLEWisBoTi)SEBASTiAii,E8q.,Barrister-at-Law. 8vo. 1879. ll.ls. 

" Will be of very great yalue to all practitioners who have to adyise on matters 
connected with trade marks." — SoUeitora* Journal. 

TRAMWAYS.— Sutton's Tramway Acts of the United Kingdom j 
■with Notes on the Law and Practice, an Introduction, indudmg the 
Proceedings before the Committees, Decisions of the Eeferees with 
respect to Locus Standi, and a Summary of the Principles of Tramway 
Eating, and an Appendix containing the Standing Orders of Par- 
liament. Eules of the Board of Trade relating to Tramways, &o. 
Second Edition. By Henbt Sutton, assisted by Egbert A. Bbn- 
NBTT, Barristers-at-Law. Demy 8vo. 1883. 15«. 

TRUST FUNDS, — Geare's Investment of Trust Funds, — Incorpo- 
rating the Trustee Act, 1888. By Edwaud Autotdei, Geaee, Esq., 
Barrister-at-Law. Second Edition. Including the Trusts Invest- 
ment Act, 1889. Eoyal 12mo. 1889. Is. 6d. 

TRUSTS AND TRUSTEES, — Ellis' Trustee Act, 1893, including 
a Guide for Trustees to Investments. By Aethub Lee Ellis, M.A., 
B.C. L., Barrister-at-Law. Fifth Edit. Eoy. 12mo. 1894. 6s. 

" The entire Act is annotated, and the way in which this is done is satis- 
factory." — Law Journal. 

"Mr. Arthur Lee EUis gives many valuable hints to trustees, not only with 
regard to the interpretation of the measure, but also with regard to invest- 



Godefroi's Law Relating to Trusts and Trustees, — Second Edit. 
By Hbnby Godepboi, of Lincoln's Inn, Esq., Barrister-at-Law. 
Eoyal 8vo. 1891. i;. 12s. 

'* The second edition of this work which lies before ua is a model of what a 
legal text-book ought to be. It is clear in style and clear in arrangement." — 
Law Times. 

»* Ali standard Law Woris are kept in iStocA, in law calf and other biniirigs. 
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VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — A Treatise on the Law and Practice relating to Vendors 
and Purchasers of Real Estate. By the late J. Henet Daet, Esq., 
one of the Six Conveyancing Counsel of the High Court of Justice, 
Chancery Division. Sixth Edition. By William Baebeb, Esq., one 
of Her Majesty's Counsel, Richajrb Buebon Haldane, and William 
RoBEBT Sheldon, both of Lincoln's Inn, Esqrs., Barristers-at-LaTV. 
2 vols. Royal 8vo. 1888. 31. 15s. 

Turner's Dutiesof Solicitor to CI lent as to Sales, Purchases, and 

Mortgages of Land. — Second Edition. By W. L. Hacok, Bar- 

rister-at-Law. Demy 8vo. 1893. 10«. 6d. 

" The most skilled in practical conveyancing would' gain many useful hints 

from a perusal of tlie book, and we reconunend it la all coniidence." — Law Notes. 

See also Conveyancing. — " Turner," 

WAR, DECLARATION OF.— Owen's Declaration of War,— A 
Survey of the Position of Belligerents and Neutrals, with relative 
considerations of Shipping and Marine Insurance during War. By 
DoTTQLAS Owen, Banister-at-Law. Demy 8vo. 1889. 21«. 

WILLS. — Theobald's Concise Treatise on the Law of Wilis, — 
Third Edition. By H. S. Theobald, Esq., Barrister-at-Law. Royal 
8vo. 1885. II. 10«. 

" A book of great ability and value. It bears on every page traces of care 
and sound judgment. It is certain to prove of great practical usefulness." — 
Solicitors* Journal. 

Weaver's Precedents of Wills. — A Collection of Concise Precedents 
of Wills, with Introduction, Notes, and an Appendix of Statutes. 
By Chaeles Weayee, B.A. Post 8vo. 1882. 5s. 

WINDING UP, — Palmer's Winding-up Forms and Practice, — A 
Collection of Eorms and Precedents. With Notes on the Law and 
Practice under the Companies Acts, 1862 — 1890. Second Edition. 
By Eeaucis Beattfoet Palmee, Author of " Company Precedents," 
&e., assisted by Eeank Evans, Esqrs., Barristers- at-Law. Royal 
8vo. 1893. 11. 10s. 

" Simply invaluable, not only to company lawyers, but to everybody con- 
nected with companies." — Finaricial News. 

Pitt-Lewis' Winding-up Practice. — A Manual of the Practice as 
to Winding-up in the High Court and in the County Court; 
forming a Supplement to "A Complete Practice of the County 
Courts." By Gr. Pitt-Lewis, Q.C, Recorder of Poole. Demy 

8vo. 1891. 7s. ea. 

WRECK INQUIRIES.— Murton's Law and Practice relating to 
Formal Investigations in the United Kingdom, British Posses- 
sions and before Naval Courts into Shipping Casualties and 
the Incompetency and IVIisconduct of Ships' Officers. With 
an Introduction. By Waltee Mueton, Solicitor to the Board of 
Trade. Demy 8to. 1884. 11. is. 

WRONGS,— Addison, Ball, Pollock, Shearwood.—FM?e "Torts." 
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NEW WORKS AND NEW EDITIONS 

PREPARING FOR TTJBLIOATION. 

Campbell's Ruling Cases. — Arranged, Annotated and Edited by 
EiOBEBT Campbell, Esq., Barrister-at-Law ; with American Notes by 
Ievinq Bbownb, Esq. Vol. III., " Ancient Light " — " Banker." 

{Nearly ready.) 
To he completed in about 2.5 Volumes. Prospectus on application. 

Castle's Law and Practice of Rating.— Third Edition. By E. J. 
Castle, Esq., Q.C. {In thepress.) 

Chitty's Statutes of Practical Utility.— Fifth Edition. By J.M. Lelt, 
Esq., Barrister-at-Law. 
Complete in about 12 Volumes. (Vol. III. nearly ready.) 

d'Eyncourt's Employers' Liability. — Position of Workmen and Pro- 
cedure in Actions. By E. Tennyson d'EYNOOUBT, Esq., Barrister-at- 
Law. [In preparation.) 

Dicey's Conflict of Laws, — Incorporating the Second Edition of the Law 
of Domioil. By A. V. Dioey, Esq., Q.C, B.C.L. {In preparation.) 

Hall's Personal Law Relating to Children. — By W. Claekb Hall, 
Esq., Barrister-at-Law. {In the press.) 

Hume-Williams and Macklin's Taking of Evidence on Commis- 
sion. — By W. E. Hume-Williams and A. B. Romee Mackldt, 
Esqrs., Barristera-at-Law. {Nearly ready.) 

Humphreys' Law relating to Parish Councils. — 2nd Edit. Includ- 
ing the Rules as to Nomination and Election. By Geo. Huidphbeys, 
Esq., Barrister-at-Law. [In the press.) 

Lowndes' Practical Treatise on the Law of Marine Insurance. — 
Third Edition. By Waitee Lowndes, Esq. {In preparation.) 

Macdonell's Lawof Master and Servant. — Second Ed. ByJoHNMAc- 
DONELL, LL.D. , Esq. , a Master of the Supreme Court. {In preparation.) 

Phillimore's Ecclesiastical Law of the Church of England. — 
Second Edition. Edited by Sir Waltee Geo. Eeank Phillimoeb, 
Baxt., D.C.L., Chancellor of the Diocese of Lincoln. {In thepress.) 

Pollock's Law of Torts. — Eourth Edition. By Sir Feedeeick Pollock, 
Bart., Barrister-at-Law. {Nearly ready.) 

Pollock and Maitland's History of English Law. — By Sir Feedeeick 
PoLLOOK, Bart., and Feedebio William Mahlastd, Esq., Barristers- 
at-Law. (In thepress.) 

Robbins' Treatise on the Law of Mortgage. — By L. G. Gobiion 
EoBBiNS, Esq., Barrister-at-Law. (Founded on Coote's "Law of 
Mortgage.") {In preparation.) 

Roscoe's Admiralty Practice. — Third Edition. By E. S. Eoscoe, 
Esq., Assistant Registrar, Admiralty Court, and T. Lambket 
Mbaes, Esq., LL.D., Barrister-at-Law. {In preparation.) 

Russell on Crimes and Misdemeanors. — Sixth Edition. ByHoEAOE 
Smith, Esq. , Metropolitan Magistrate. (In the press.) 

Steer's Parish Law.— Sixth Edition. By W. H. Macnamaea, Esq., 
Barrister-at-Law. (In preparation.) 

Stevens' Treatise on the Bills of Sale Acts, — By T. M. Stevens, 
Esq., Barrister-at-Law. {In the press.) 

Temperley's Merchant Shipping Act, 1894, with Notes. — By 
EoBEET Tempeeley, Esq., Barrister-at-Law. (In preparation.) 

Westlake's Essays on International Law. — By Professor Westlaee. 

(Nearly ready.) 

Wills' Theory and Practice of the Law of Evidence. — By 
Wm. Wills, Esq., Barrister-at-Law. (Nearly ready.) 

Wurtzburg's Law Relating to Building Societies. — Third Edition. 
By E. A. WuETZBUEa, Esq., Barrister-at-Law. (In preparation.) 
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Humphreys' Parish Councils. — The Law relating to Parish 

Councils ; being the Local GoYcrnment Act, 1894. With an Appendix of Statutes, 
together with an Introduction, Notes and a Copious Index. By GEORGE HUM- 
PHREYS, Barrister-at-Law, Joint Author of "The Law of Local and Municipal 
Governnient," and "The Law relating to County Councils." Hoyal Suo. 1894. 
Trice 7s. %d. cloth. 

Odgers' Principles of Pleading in Civil Actions, with 

Observations on Indorsements on Writs, Trial without Pleadihgs and other Business 
Preliminary to Trial. Second Mition. By W. BLAKE ODGERS, LL.B., Q.C., 
Author of "A Digest of the Law of Libel and Slander." Demy &vo. 1894. Price 
\Qs. 6d. cloth. 

Wright's Law of Principal and Agent. — By Eric Blackwood 

WRIGHT, Esq., Barrister-at-Law. Demy 8vo. 1894. Frice 18s. cloth. 

Williams' Law of Executors and Administrators. — Mnth 

Edition. By the Hon. Sir ROLAND L. TAUGHAN WILLIAMS, a Justice of the 

High Court. 2 Vols. Roy. 8co. 1893. Price 37. 16s. cloth. 
" "We can conscientiously say that the present edition will not only sustain, but enhance the high 
reputation which the book has always enjoyed. The want of a new edition has been distinctly felt for 
some time, and in this work, and in this work only, will the practitioner now find the entire law relating 
to executors and administrators treated in an exhaustive and authoritative fashion, and thoroughly 
brought down to the present date." — Law Journal. 

Williams' Law and Practice in Bankruptcy. — Comprising 

the Bankruptcy Acts, 1883 to 1890, the Bankruptcy Rules and Forms, 1886, 1890, 
the Debtors Acts, 1869, 1878, the Bankruptcy (Discharge and Closure) Act, 1887, 
the Deeds of Arrangement Act, 1887, and the Rules and Forms thereunder. By the 
Hon. SIB ROLAND L. VAUGHAN WILLIAMS, one of the Justices of Her 
Majesty's High Court of Justice. Sixth mition. By EDWARD WM. HANSELL, 
M. A., Esq., Barrister-at-Law. lioyalSvo. 1894. Price 25s. cloth. 
" This book will now, if possible, since the appointment of its distinguished author as Bankruptcy 
Judge, take higher rank as an authority than before." — Lata Journal. 

Addison's Treatise on the Law of Torts ; or Wrongs and 

their Remedies.— Scj'Sw^A Edition. By HORACE SMITH, Esq., Bencher of the 

Inner Temple, Metropolitan Magistrate, Editor of "Addison on Contracts," &c., and 

A. P. PERCEVAL KEEP, Esq., BaiTister-at-Law. Soy.Svo. 1893. Pricell.lSs. cloth. 

"As an exhaustive digest of all the cases which are likely to be cited in practice 

it stands without a rival." — Zaiv Journal. 

Addison's Treatise on the Law of Contracts. — Mnth 

Edition. By HORACE SMITH, Esq., Bencher of the Inner Temple, Metropolitan 
Magistrate, assisted by A. P. PERCEVAL KEEP, Esq., of the Midland Circuit, 
Barrister-at-Law. JloyalSvo. 1892. (liQ2 payes). Price 21. Ws. cloth. 
"A satisfactory guide to the vast storehouse of decisions on contract law." — 
Solicitors^ Journal. 

Ellis's Trustee Act, 1893 ; including a Guide for Trustees 

to Investments. Fifth Edition. By ARTHUR LEE ELLIS, Esq., Barrister-at-Law. 
Foyal 12ino. 1894. Price Gs. cloth. 

Tyser's Law relating to Losses under a Policy of Marine 

Insurance.— By CHARLES ROBERT TYSER, Barrister-at-Law. Demi/ 8ro. 
1894. Price 10s. Gd. cloth. 

Bott's Manual of the Law and Practice in Affiliation 

Proceedings, with Statutes and Forms, Table of Gestation, Forms of Agreement &c 
a By W. HOLLO WAY BOTT, Solicitor. Demy l2mo. 1894. Price 6s. cloth. ij 

*ji,* .A Catalogue of New Law Works post free on application. 



